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STATUS DETERMINED BY LAW OF DOMICIL — INH OY AFFECTING 8TA- 
bd Up ——SLAVES FREED BY LAW OF L. 
e : 

The status of all persons domiciled within a state, is determined by the laws of that state 

It has been repeatedly decided in Kentucky, that a slave sent or permitted to go into’ iwotets ” 
where slavery is not tolerated, for a temporary purpose only, dees not thereby acquire a 
right to freedom in Kentucky. 

Bat if the master voluntarily permits his slave to go into another state, by the laws of which 
state all persons held to service are declared to be freed by a residence of six months 
within the state, and permits him to reside there during the full period named in the 
statute, such slave thereby becomes free, and his status being thus fixed by the ay of his 


domicil, the courts of Kentucky will also regard him as free. 
3 eta? 4 ' 

THE spine of the Cont was delivered by Mr, fusti Gnzn- 
SHAW. oa es 
In the spring of the i Clarissa, a womat oa the 
property of Mrs. Trigg, at the instance of her mistress; accom- 
panied Mrs. Alexander to the city of Philg delphi. The object of 
Mrs, Alexander in visiting this city was,to,¢Opsult physicians there 
upon the subject of her eyes, which were miuch diseased, and, if. 
necessary and advisable, to place herself mder their treatment. 
Mrs. Alexander being.a near relative of Mrs, Trigg, and being in 
a very helpless condition, in consequence of defective sight, and. 
Clarissa being a very faithful and trustworthy servant, Mrs. Trigg 
determined to laris#a with Mrs. Alexander to Philadelphia, 
to take care me ue her. But, before they departed on 
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their journey, Mrs, Trigg sent for JephthaliDudley to consult him 
in regard to the laws of Pennsylvania, and’what effect they might 
have upon slaves sent by their owners into that state. Dudley vis- 
ited Mrs. Trigg according to her request, and informed her that he 
was no lawyer, but his impression was, that if Clarissa should 
remain in Pennsylvania as long as six months, she would be 
entitled to her freedom. Mrs. Trige, as Dudley states, then said 
that she had no calculation that Mrs. Alexander would return in 
less than a year, and she intended to send Clarissa with her, to 
remain until Mrs. Alexander’s return, because she could not trust 
Mrs. Alexander with any other person; that she did not believe 
Clarissa would avail herself of the laws of Pennsylvania, because 
she had a husband and children in Kentucky, and because Clarissa 
knew that she was to be free at her (Mrs. Trigg’s) death; that Clar- 
issa having been the patient and attentive nurse of Major Trigg in 
his last illness, he desired her and her child to be purchased by Mrs. 
Trigg, and liberated at her death, and that she had promised to 
dovso. 


Mrs. Alexander and Clarissa departed for Philadelphia,.and Clar- 
issa remained there more than six months She then returned to 
Kentucky according to the united wish of herself and’ Mrs. Trigg, 
and went again into her service. After this, Mrs. Trigg having 
occasion to borrow a sum of money from Miss Thompson, (now 
Mrs. Ferry,) her adopted daughter, who seems to have resided with 
her, executed to her an absolute bill of sale for Clarissa. Dudley 
states, that notwithstanding the absolute character of the bill of sale, 
it was intended only as an evidence to Miss Thompson of the debt, 
and to secure her in its payment; and that before Mrs. Trigg’s 
death, she enjoined on him, who was to be her executor, to raise the 
means from her estate and discharge the debt to Miss Thompson, 
thaf Clarissa might be free. Mrs. Trigg made her will, liberating 
her other slaves, and making Miss Thompson her devisee. And 
Dudley says he would soon have raised the means from the hire of 
the other negroes to redeem Clarissa, had it not been for the inter- 
position of Miss Thompson, who desired the liberated slaves to be 
discharged from further service. Although Miss Thompson was 
the devisee of Mrs. Trigg, the amount of property realized by her 
from the estate does not appear to have been sufficient to discharge: 
the debt to Miss Thompson of $500, which constituted the consid- 
eration of the bill of sale to her of Clarissa.. It is proved that Miss 
Thompson was cognizant of the desire and. intent of Mrs. Trigg to 
liberate Clarissa. But the only groundyapon which Clarissa bases 
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her right to freedom, meeessary to be considered, is her remaining 
in Pennsylvania more than six months when she accompanied Mrs. 
Alexander to Philadelphia. 

There is some discrepancy in the testimony in regard to the time 
which Mrs. Trigg expected Clarissa to remain in Philadelphia with 
Mrs. Alexander, and as to her willingness for her to remain as long 
as six months; but we think the proof established the fact, not only 
that she expected Clarissa to remain as much as six months, but 
that she was willing for her so to remain. Clarissa, then, was not 
only sent to Pennsylvania by Mrs. Trigg, but remained there with 
her consent and approbation for the period of six months and 
longer, with a knowledge, on her part, of the laws of that state 
upon the subject of slaves remaining there longer than six months. 
And the question is, do these facts entitle Clarissa to her freedom, 
to obtain which she has instituted this suit against Ferry and his 
wife, who was the late Miss Thompson, to whom the bill of sale 
mentioned was executed ¢ 

The statute of Pennsylvania, upon which Clarissa relies as con- 
ferring freedom upon her, was passed in the year 1780; and the 
tenth section of thaf act, being the one relied upon, is in the follow- 
ing words: 

‘‘ And be it further enacted, that no man or woman of any nation 
or color, except the negroes or mulattoes who shall be registered as 
aforesaid, shall at any time hereafter, be deemed, adjudged, or 
holden, within the territories of this commonwealth, as slaves or 
servants for life, but as free men and free women, except the 
domestic slaves attending upon delegates in Congress from the 
other American states, foreign ministers and consuls, and persons 
passing through, or sojourning in this state, and not becoming 
residents therein, and seamen employed in ships not belonging to 
any inhabitants of this state, nor employed in any ship owned by 
any such inhabitant; provided, such domestic slaves be not aliened, 
or sold, to any inhabitant, nor (except in the case of members of 
Congrens; foreign ministers and Commie: retained in this state 
longer than six ‘months. " 

Notwithstanding the many suits whith haye been beoigt to this 
Court, prosecuted by persons of color to obtain their freedom, the 
precise question involved in this controversy has not been decided. 
It has been repeatedly held by this Court, that a slave sent, or per- 
mitted to go to a state where slavery is not tolerated, for a tem- 
porary purpose only, doesnot thereby acquire a right to freedom in 
Kentucky; but that, whatever might be his status or condition in 
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the free state to which he had been sent or earried, not for residence, 
but for a merely temporary purpose, his condition as a slave, upon 
his return to Kentucky, would not be changed.* 

In these cases, the effect of the laws of other states where slavery 
is not recognized at all, not even for a moment, was discussed and 
considered, and the consequence of a temporary or transient sojourn 
merely in such states, by the consent or approbation of the owner, 
was declared to be, not that the slave thereby became entitled to 
freedom in this state, but that, upon his return here, his condition 
should be as it was before such temporary sojourn—that of:a slave. 

But the question whether a slave taken to a state where (although 
the inhabitants, whether black or white, are free,) a privilege is ex- 
tended to sojourners who come from slave states to hold their ser- 
vants as slaves until a particular period, beyond which they are not 
allowed to do so, has not been decided. Or, in other words, if a 
state, into which a slave is voluntarily sent or carried by the owner, 
though for a temporary purpose only, has declared by statute that a 
slave remaining there a certain length of time shall be free, this 
Court has not decided what shall be the effect or operation of such 
a law upon the condition of a person of color, who may, in our 
courts, claim to be free by virtue of such a statute. This question 
has been expressly left open. This Court, in the case of Maria v 
Kirby, supra, say: ‘“‘If any state were to enact that any slave 
brought within its limits by the authority of the owner, and per- 
mitted by him to remain there six months, or three, or even one,- 
should be free, there might be some reason for saying that such a 
law should operate permanently, even upon the rights of strangers, 
because they would have an opportunity of knowing its provisions 
and avoiding its consequences,” And, in the case of Collins v. 
America, supra, this Court used this language: ‘‘These remarks, 
and ‘the reasoning of this opinion, are made withont reference to a 
ease in which the foreign law may directly prohibit the introduction 
of a slave, or the retaining of him within the state for a certain 
period, and declare the consequences of either of these, and we 
decide no question as to the effect of such a law.” 

In this case the owner of ‘Clarissa was apprised of what the law 
of Pennsylvania was when she sent her slave there, and deter- 
mined to risk the consequences, That law was that the slave 
might be brought there, and her condition be unchanged for the 





* Rankin v. Lydia, 2 Marshall, 476; Bush’s Representatives v. White, 3 Monroe, 104; 
Graham »v. Strader, 5 Ben. Monroe, 179; Tom Davis v. Tingle, 8 Ben. Monroe, 546-7; Col- 
lins, etc. v. America, 9 Ben. Monroe, 565; Maria v. Kirbyy12 Ben. Monroe, 542. 
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period of six months; but that, if she remained there longer than 
that period of time, she should be deemed a free woman. Mrs, 
Trigg was informed that such was the law of Pennsylvania, and 
she resolved to hazard the consequences. And we think that in 
such a state of case, the condition of Clarissa in that state, after 
remaining in that state longer than six months, should follow her 
to Kentucky, and be her condition here. Under the circumstances, 
she was free there, and should be free here. This result was vol- 
untarily incurred by her then owner, of which Mrs. Ferry was 
apprised, and having taken her bill of sale for Clarissa with a full 
knowledge of the circumstances, neither she nor her husband has 
any cause to complain, especially as she was also apprised that it 
was the intention of Mrs. Trigg that, at her death, or as soon there- 
after as the sum of $500 could be raised out of the means of her 
estate to redeem Clarissa, (the raising of which sum, according to 
Dudley, was prevented by herself,) Clarissa was to be free. 

The authority not being accessible, we have not had an oppor- 
tunity of examining the case of Stewart v. Oakes, 5 Harris and 
Johnson, 107. But we understand from the reference to this case, 
made by Wheeler inshis Law of Slavery, page 338, that the decis- 
ion of the court/in favor of the freedom of the plaintiff, was based 
upon a statute of Virginia similar in its provisions to that of Penn- 
sylvania. Wheeler says the court held, that a slave carried at dif- 
ferent periods to Virginia by his owner, residing in Maryland, and 
employed working at his stone quarries, the several periods amount- 
ing to one year, such slave was entitled to his freedom under the 
law of Virginia. 

It is contended that the statute of Pennsylvania not having been 
marked as filed by the clerk of the Circuit Court, it ought not to 
be regarded by this Court. It is, however, copied into the re¢ord, 
and was manifestly used in evidence by the court below, ‘and we 
think it should make no difference that it was not marked. “‘ filed” 
by the clerk. 

Wherefore the decree is affirmed. ‘ 


Mr. Reed, for appellant. 
Messrs. Harlan and Callender, for appellee. 
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246 Cory and Wife v, Lentner. 


IN THE DISTRICT COURT OF OHIO—SEVENTH DISTRICT. 
ATHENS COUNTY, AUGUST TERM, 1852. 


BEFORE MR. JUSTICE THURMAN, AND MESSRS. JUSTICES NASH AND WHITMAN. 
Joun Cory.anp Wire v. Rurvus W. Lenrner, 


ADEMPTION OF LEGACIES — PAROL EVIDENCE OF TESTATOR’S INTENTION — 
ADVANCEMENTS. 


A legacy given in bar of any claim the Jegatee has against the testator, is adeemed by the 
payment of the claim during the life of the testator. 
Parol evidence may be received to explain the intention of the testator in making such 


payment. 
The declarations of the testator made at the time of the payment, are competent evidence 


to explain his intention in making payment. 
A legacy may be adeemed by advancements made to the legatee by the testator in his life- 
time, if the evidence shows such to have been his intention. 


Tus was a bill in chancery, filed by the complainants against said 
Rufus W. Lentner, to recover a legacy given to the wife of said 
John Cory in the will of her and said respondent’s father, Jacob 
Lentner, The devise on which this claim was founded was in the 
following words: ‘“‘I give and devise to my beloved wife Lydia, 
and to my son Rufus W. Lentner, all my real estate, in equal moi- 
ties, and my said son Rufus shall pay all my just debts; and my 
son Rufus shall pay to my daughter, Mary Jane Cory, fifty dollars, 
in bar of all claims she has against my estate.” It appeared by the 
answer and the evidence, that after the making of the will, and 
before the death of the testator, the complainants collected any and 
all claim the wife had against her father, and that at the time the 
testator paid said claim he declared that it wore be and was in 
satisfaction of said legacy. 


Wilson, for complainants, insisted that parol evidence could not 
be received ; that it would vary the written will, which could not 
be done. He cited 18 Ohio R. 247. 

H. T. Brown and R. C. Hoffman cited 1 Jarman on 1 Wills, 
796, 277 and 282. They claimed that the case in 18 Ohio R. 247, 
did not apply to the facts of this case. 


The opinion of the Court was delivered by Mr. Justice Nasu: 
We have examined this ease with some care, and we entirely con- 
“car in the opinion of Nasu, J., delivered in the court below, which 
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we find among the papers. The devise is in its terms conditional, 
and the legatee can not have both the legacy and the debt. With- 
out any examination of the authorities, we should not have hesi- 
tated in holding that under such a devise as this contained in this 
will, the collection of the debt in the lifetime of the testator was an 
ademption of this legacy; but the authorities referred to in the 
opinion delivered by the court below fully sustain this view of the 
case. We will now refer to that opinion as the opinion of this Court. 

The first question presented is, was the legacy designed to be a 
payment of the claim due the said Mary Jane? The very terms of 
the will would .seem to settle this beyond all possibility of dispute. 
And the language of the will is only in conformity to the rale in 
equity. The authorities establish the rule that a devise of a sum of 
money to a child is to be taken as a satisfaction of any debt that 
child has against the testator, 2 Story’s Equity, 360, sec. 1099, e¢ 
seg.; 1 Atkin’s R. 426. By the terms of this will there is no 
room for supposition or presumption. The legacy is declared to be 
in bar of any claim the said Mary Jane may have against his estate. 
Had this claim remained unpaid, can there be any doubt that the 
legatee would have been put to her election whether to enforce her 
claim or to recéive the legacy? She certainly could not have 
claimed both without violating the unequivocal intention of the 
testator. Election is the obligation imposed upon a party to choose 
between two inconsistent or “alternative rights or claims, in cases 
where there is a clear intention of the testator that the legatee 
should not have both. 2 Story’s Equity, 335, sec. 1075; Dillon ». 
Parker, 1 Swanston’s R. 394, and note. The legatee in this case 
must have elected between this legacy or her claim; she could not 
have had both. Groves v. Boyle, 1 Atkin’s R. 509. 

Was the collection of this debt or claim in the lifetime of the 
testator an ademption of this legacy? This is the remaining ques- 
tion in the case. 

The evidence shows that ‘such was the intention of the testator. 
But it is claimed that this evidence is incompetent, and can not be 
received to explain the intention of the testator in making this 
payment. In Rosewell v. Bennet, (3 Atkin’s R. 77,) Lord Hard- 
wick decided that the declarations of a testator might be received 
to show his intention in advancing money to a legatee in his will, 
and whether he designed the advancement to be in satisfaction of a 
legacy contained in his will before that time executed. The same 
doctrine was recognized in Wallace v. Pomfret, 11 Vesey’s R.642. 
The question in that case was whether a legacy was in satisfaction 
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of a debt of a much smaller amount. And evidence was received 
of the declarations of the testator, that such was not his design; 
thereby overcoming the rule of equity that such a legacy was pre- 
sumed to be in satisfaction of the debt. Similar testimony was 
admitted in the case of Richards v. Humphrey, 15 Pick. R. 133. 
This evidence is then competent to explain what were the intentions 
of the testator in making this payment. 


Was, then, the payment of this claim by the testator in his life- 
time an ademption of this legacy? The authorities seem very 
clearly to answer this inquiry in the affirmative. The law upon 
this subject is thus stated in the above case of Richards v. Humph- 
rey, 15 Pick. R. 136: ‘If, therefore, a testator, after having made 
his will containing a general bequest to a child or stranger, makes 
an advance, or does other acts, which can be shown by express 
proof or reasonable presumption to have been intended by the tes- 
tator as a satisfaction, discharge or substitute for the legacy given, 
it shall be deemed in law to be an ademption of the legacy.” Per 
Suaw, C.J. And therefore it was held in that case that a pay- 
ment by a testator in his lifetime, to his sister, of $466, was pro 

| tanto an ademption of a legacy of $500 contained in his will 
H before that time executed; it being shown by parol and written 
proof that such was the intention of the testator at the time he 
made the payment. In Rosewell v. Bennett, 3 Atkin’s R. 77, 
| the testator directed his executor to lay out a sum not exceeding 
£300 in putting out the defendant apprentice ; and in his lifetime 
| laid out £200 in putting out the defendant clerk to a person in the 
navy office, and died without revoking his will. Parol evidence 
H was read to show the intention of the testator in advancing this 
sum of £200; that it was intended to be in lieu of the legacy. 
And Lord Hardwick held the advancement to be an ademption of 
ii the legacy. The same doctrine is recognized in Bellasis v. Uthwatt, 
3 1 Atkin’s R. 426, and all the earlier cases are collected in note 
2, to that case. Vide Ackworth v. Ackworth, 1 Bro. Cha. R. 
: 307, note; Warren v. Warren, 1 Bro. Cha. R. 305; Finch v. Finch, 
/@ 4 Bro. Cha. R. 38. J 
| In the present case, a legacy was given expressly in bar or satis- 
: faction of a claim due the legatee. Had the claim remained unpaid 
/ until the death of the testator, the law is clear that the legatee could - 
| not now have had both her debt and the legacy. Can she obtain 
| both by enforcing the collection of the debt in the lifetime of the 
‘testator? I think not. The legacy has been paid by the payment 
| of the debt; and surely this must be an ademption of the legacy, 
i 
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if the voluntary advancement of a sum of money to a legatee by 
the testator in his lifetime can be held to be an ademption of a 
legacy? In both cases it is the intention of the testator which is to 
govern. The intention here is clear, as well from the wording of 
the will as from the testator’s declarations made at the time of the 
payment, that by the payment of the debt he intended to satisfy 
the legacy. I think, therefore, the complainants can not recover ; 
and the bill must be dismissed, with costs. 





IN THE DISTRICT COURT OF OHIO— THIRD DISTRICT. 
WOOD COUNTY, SEPTEMBER TERM, 1852. 


BEFORE MR, JUSTICE CORWIN, PRESIDING, AND MESSRS. JUSTICES HALL AND 
PALMER, 


Tuomas Bayes, Apmrnistrator or James McQumuina, v. JAcos 
ZIMMERMAN. 


[REPORTED BY J. MURRAY.] 


JUDICIAL NOTICE OF THE TERMS-——BILL OF EXCEPTIONS. 


Tis was a writ of error to Fulton Common Pleas, brought to 
Wood county for decision. The bill of exceptions in the case is 


signed by the president judge of that subdivision ‘“‘as of the 


June term, 1852,” and bears date July 7, 1852. The record shows 
that the June term of court commenced on the 17th day of that 
month; but there is nothing in the record showing that the June 
term of the Common Pleas did not close until after the 7th day of 
July, nor is there any record evidence showing when that term 
actually closed. 


Messrs. J. H. Reid, Spink & Murray, for plaintiff in error. 
Messrs. Commage & Upham, for defendant. 


Corwin, J., held that the Court would take judicial notice of 
the time when the June term of the Court of Common Pleas of 
Fulton county closed; and being satisfied that the bill of excep- 
tions was not actually signed during the time at which the judg- 
ment was rendered, it was not properly before the Court, and there 
being no error in the remainder of the record, the judgment of the 
Court of Common Pleas was affirmed. 
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HAMILTON, OHIO, COURT OF COMMON PLEAS. 
OCTOBER TERM, 1852. 


BEFORE MR. JUSTICE MATTHEWS. 
Lesser or Henry Lore’s Heres v. Jonn TRUMAN. 
CONSIDERATION OF DEEDS — UNDUE INFLUENCE — MENTAL INCAPACITY. 


In the year 1841, when Henry Lore was about eighty-eight years 
of age, he made a deed of gift of forty-eight acres of land, part of 
his homestead, situated in Hamilton county, to his son Zacharias, 
aged about fifteen years—the only issue of his third marriage. He 
afterward sold a small portion of the tract so given to his son; and 
in 1842, about two months before his death, he made another deed 
to Zacharias, whereby he again conveyed the first named tract, ex- 
cepting the lot which had been sold, and adding another piece, to 
make up for the quantity sold. A few months before the execution 
of the first deed, the father made a deed of land sold to one Barcus; 
on the same day of the execution of the first deed to Zacharias, he 
made two other deeds, one of which was to his son Thomas, one of 
the lessors of the plaintiff; and on the day of the execution of 
the last deed, he executed a deed to Amerman for a lot sold to him. 

After the death of his father, Zacharias’ deeds were recorded, and 
he went into possession under them. After attaining his majority, 
he died, leaving a will, under which his half-brother, the defendant, 
derives his title and possession. 

There was proof going to show that the old man had given land 
to his older children, and that he was desirous to help the son 
of his old age. This suit was brought by four of the older children 
to recover as heirs at law, notwithstanding the deeds of their father 
to his son Zacharias, on the-ground that at the.time of executing 
those deeds, he was under undue influence, and that, by reason of 
sickness and senility, he was incompetent to make a deed, or any 
other contract. 

On the part of the defense it was claimed, that the grantor had 
sufficient mental ability to make a deed of gift or a contract, and that 
no undue influence was used to obtain the deeds.: The only influ- 
ence shown by the proof to have been exerted was a desire on the 
part of the mother of the boy that her husband should make a pro- 
vision for him, as he had done for his other children. 
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Upward of sixty witnesses testified in the cause, and the opin- 
ions of the witnesses as to imbecility of mind of the grantor con- 
flicted with each other. 


Messrs. Eaton, J. H. Jones, and Johnston, appeared for the 
plaintiff, and claimed, 

1. That the deeds were never delivered to Zacharias, and were 
therefore void. 3 New Hampshire, 36, 304; 2 Greenleaf, 181; 
12 Johnson, 420; 6 Cowen, 619; 12 Wendell, 105; 1 Alabama, 61; 
10 Massachusetts, 457; 3 Phillips on Ev., Cowen & Hill’s Notes, 
1281. 

2. The consideration ($50) named in the deeds having failed, 
the deeds can not be sustained by proving a good consideration. 
16 Ohio, 438; 3 Cowen, 537; 4 Cowen, 427; 9 Cowen, 69; 8 
Cowen, 406; 9 Pp. Williams, 208; 7 Johnson, ‘441; 16 Johnson, 
47; 1 Harris & Johnson, 597. 

3. A party admitting title i in another is Gilisppet from setting up 
title in himself. 12 Wendell, 57; 2 Johnson’s Cases, 353. 


Messrs. Storer, G. FH. Pugh, and Ball, for the defense, made, 
among others, the following points: 

1. Extreme old age and its consequent infirmities will not dis- 
qualify a man from making a deed of gift or a will. 5 Johnson’s 
Chancery R. 158; 1 Green’s Chancery R. 8, 825; 2 Ben. Monroe, 
74, 79; 4 Washington C. C. R. 263; 2 Green’s renee Rt. 563, 
605 ; 8 New Hampshire R. 391. 

2. Mere weakness of understanding is no objection to a man’s 
disposing of his property by deed of gift to hisson. 3 Denio, 37, 
note; 4 Oowen, 207; 2 J. J. Marshall, 341; 21 Wendell, 142; 
24 Wendell, 85; 26 Wendell, 255. 

3. Neither persuasion nor improper influence will affect the 
validity of a deed in a court of law. 2 Wendell, 78; 3 Denio, 43; 
3 Leigh’s R. 267. 

4, The heir can not dispute the deed of his ancestor, either as to 
consideration or for fraud. 15 Ohio, 408, 108; 19 Ohio, 1 

5. A deed of gift is valid, although retained by the grantor until 
his death. 1 Johnson’s Chancery R. 256, 336; 11 Vermont, 621; 
5 Shep. 391; 2 Hill, 554; Cro. Car. 550; 23 Wendell, 43; 1 
McLean, 321: 10 Ohio, 27 3. 

6. Although the deed purports to have been gusenied for a valu- 
able consideration, it may be shown by parol that a gift was 
intended. 4 Dev. N. C. 355; 4 Dana, 621; 5 8. & M. 238; 
Wright, 753; 2 Hill, 554; 18 Pick. 397; 22 Pick. 376. 
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Martuews, J., charged the jury substantially as follows: 


Gentlemen of the Jury:—The lessors of the plaintiff having 
proved title to the premises described in the declaration in Henry 
Lore, Sr., and themselves to be his heirs at law, are prima facie 
entitled to recover. 

Proof, on the part of the defendant, of the execution and de- 
livery of the deed from Henry Lore, Sr., to Zacharias Lore, 
dated 25th October, 1841, or of the execution and delivery of the 
deed between the same parties, dated 18th August, 1842, over- 
comes this case of the plaintiff, and entitles the defendant to a 
verdict, 

It is incumbent on the defendant, in order to avail himself of 
these deeds, to satisfy you, 

1. That Henry Lore, Sr., s¢gned them. 

This he could do by writing his name himself; by making his 
mark, either by his own unaided strength, or with the assistance of 
another person, in steadying his hand and tracing the lines for him, 
or simply by verbally authorizing another to make the whole sig- 
nature for him, provided it is done in his presence. 

2. That he sealed them. Prefixing his signature to the scrawls is 
an adoption of them, and sufficient. 

3. That he acknowledged the signing and sealing, in the pres- 
ence of two witnesses, who have attested the same, and subscribed 
their names to such attestation. 

4, That such acknowledgment was made before a justice of the 
peace, who has certified to the same, and subscribed his name to the 
certificate. 

Proof on the part of the defendant of the signature to the deeds 
in question of Henry Lore, Sr., the grantor, of those of the sub- 
scribing witnesses, and of the signature of the justice, and his 
authority as such, is sufficient proof, in the first instance, of the 
execution and acknowledgment of the deeds. 

Proof that the justice of the peace claimed rightfully to act as 
such, and was in the habit of acting as such, is competent proof ‘of 
his official character. 

5. That the deeds in question were delivered. 

Without and until delivery a deed does not take effect; but pos- 
session of the deed by the grantee is prima facie evidence of its 
delivery. To constitute delivery, it is not necessary, however, that 
there should have been a formal transfer of the possession of the 
deed by the grantor to the grantee, nor of the land conveyed. 

A delivery of the deed is sufficiently proved, if it appear, from 


7~ ° 
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the circumstances attending its execution, or from what takes place 
at any subsequent time in the life of the grantor—from what the 
grantor either did or said, or assented to, on the part of others— 
that it was his intention at the time, that the deed should then take 
effect and pass the title: 5 Barn. & Cress. 671. 

It is not necessary that the grantee should accept the grant, or 
even know of it. It is enough if he does not repudiate it. The 
law presumes his acceptance till his refusal is proven. 

A question has been raised with reference to the consideration of 
these deeds. By the technical rules of the English law, a consider- 
ation was necessary to support every conveyance of land. This 
might be either a good consideration, such as natural love and afféc- 
tion, ete., or it might be a valuable consideration, such as money, 
marriage, etc. A man, however, may make a gift of his lands; 
and although it may be necessary to state in the deed that it was for 
either a good or a valuable consideration, it is not necessary that 
any such consideration should actually pass from one party to the 
other. The grantor can not rescind his grant, because the consid- 
eration expressed was not actually received; and neither can his 
heirs, for they stand precisely in the-situation of the grantor. They 
are not allowed to contradict the fact that the consideration was 
received, as stated in the deed. And the consideration is sufficient, 
although .it is merely nominal, as of one dollar for land worth a 
thousand. A voluntary conveyance, that is, one for natural love 
and affection, or for a valuable consideration merely nominal, is 
good against the heirs of the grantor in all cases, unless it was 
obtained from him by fraud or coercion. 

If, then, gentlemen of the jury, you should be satisfied that the 
proof of the execution and delivery of either of the two deeds in 
question, by Henry Lore, Sr., is sufficient, there must be a verdict 
for the defendants, unless, 

1. The lessors of the plaintiff prove to your satisfaction that the 
two deeds were obtained from their ancestor by fraud or coercion. 
. 2. Or unless they establish, beyond a reasonable doubt, that at 
the times the two deeds were respectively made, Henry Lore,.the 
grantor, was incapable, from want of reason, to make them. 

In the investigation of these two questions, you must remember, 
gentlemen, that both as to fraud and want of capacity, the burden 
of proof is upon the lessors of the plaintiff. They must establish 
the facts claimed affirmatively, and beyond a reasonable doubt. 
The law presumes a deed to be fair until it is proved to be fraudu- 
lent, and a man to be sane until the contrary is established. It is 
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sometimes said that at law fraud must be proved, and can not be 
presumed, but that in chancery it may be presumed. The meaning 
of this is, that in chancery, contracts and deeds may be set aside on 
an inference of fraud, arising out of the policy of the law, from the 
relations of the parties, as when they are guardian and ward, attor- 
ney and client, trustee and cestui gue trust, etc., or from the nature 
of the contract itself, as where the consideration is shockingly inad- 
equate; while, at law, such deeds would be good to pass the legal 
title, until set aside by a court of chancery. But in a court of law, 
as well as of equity, frand may be proved by circumstances suffi- 
cient in the minds of the jury to establish the fact that it was 
actually committed ; and there need not be express proof from the 
lips of an eye or ear witness as to the concoction and execution of 
a scheme of fraud. 

You must be careful, too, gentlemen, to distinguish between 
deeds obtained by fraud or duress, and deeds obtained from the 
grantor by the persuasion or influence of the grantee over him, or 
of some one for and in his behalf. 

A person has the legal right to obtain a deed from another, com- 
petent to convey, no matter how much persuasion or importunity he 
uses, nor what amount of influence he has acquired and exerted 
over him. There must have been some deceit with reference to the 
very transaction practiced upon him, for the purpose of getting him 
to execute the deeds, and without which he would not have con- - 
sented to make them; such as the substitution of a description of 
- one piece of land for another, without his knowledge; reading the 
deed in one way, when it was written differently, in a material 
matter ; getting him to sign it, on the supposition that it was some 
other paper, etc. These examples are put simply as illustrations, 
not by way of enumeration. 

A deed is obtained by coercion when it is got by force, or threats 
of force. 

The question of fraud, as well as that of coercion, is a question 
of consent. It is no matter if that consent was obtained by en- 
treaty, by solicitation, by importunity, argument or persuasion. If 
it was a compliance, obtained by stratagem, deceit, imposition or 
misrepresentation, or extorted by force or fear, itis not consent, and 
there can be no deed without consent. 

The great question in the case, however, you will have per- 
ceived, is as to the capacity of Henry Lore, Sr., to execute the 
deeds in question. : 

The points of time to which your inquiry as to the ‘state of his 
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mind must be directed and confined, are the two specific oecasions 
when the deeds in quesion were executed and delivered. The tes- 
timony as to his, mental condition at other periods of his life are 
not of the slightest consequence, except as it may serve to throw 
light on his condition at the two dates referred to. 

You are not to be governed, either, by the opinions of the wit- 
nesses as to the question of mental soundness. Those opinions 
have been admitted, and are competent testimony; but they derive 
their whole value from the facts and reasons on’ which they have 
been based, and you must scrutinize those facts and reasons, 
adduced as the ground of their opinions, ‘in order to test their cor- 
rectness, 

To have been legally competent to make the deeds in question, 
Henry Lore must have been, at the time they were executed and 
delivered, a sane man, of sound mind, possessed of memory, will 
and understanding. 

The. language of many of the law books defining that unsound- 
ness of mind which deprives its subject of legal capacity to bind 
himself by his acts, is that it consists of a complete, entire and 
total deprivation of memory and understanding. 


This rule seems to be laid down with reference to that general 
incapacity of a person, which, in the eye of the law, renders it 
impossible for a man to do any binding or efficacious act, and indi- 
eates undoubtedly the extent of proof. required necessarily to avoid 
all the transactions in which a man has participated. The law, out 
of a jealous regard to the right of individuals to dispose of their 
property, takes it for granted that they have capacity to exercise 
that right as long as they have capacity to do any thing, involving 
in any degree the use of reason. Of course, then, when it is proved 
that a man is entirely destitute of sense, it follows that any deed 
which he may have made is rendered void ; but it is not necessary, 
in all cases, to prove that extreme of unsoundness, to avoid each 
particular deed. In other words, the abstract capacity to make 
deeds in general is supposed by the law to remain as long as reason 
glimmers, even in the feeblest manner; but to prevent a particular 
deed from being avoided, for lack of intelligence in the grantor, it 
must further appear that the low degree of reason which remains 
shone upon and enlightened the particular disposition of property 
which it contains. 

It is clear, however, that mere weakness of understanding is not, 
of itself, sufficient to invalidate a conveyance. A modern writer 
repeats an old rule upon this subject in the following language: 
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**A person, being of weak understanding, so he be neither an 
idiot, nor a lunatic, is no objection in law to his disposing of his 
estate. Courts will not measure the extent of people’s understand- 
ing or capacities. If a man, therefore, be legally compos mentis, 
be he wise or unwise, he is the disposer of his own property, and 
his will stands as a reason for his actions.” 26 Wendell, 301. 

So mere old age, with its naturally consequent feebleness and 
infirmity of body and mind, unless it extinguishes the light of rea- 
son, is not sufficiént, alone, to invalidate a deed. 

Eccentricities and occasional absurdity and foolishness of con- 
duct, also, are not sufficient for that purpose. Many men of dis- 
tinction, in point of intelligence and sagacity, are sometimes guilty 
ofthese. Men of genius cetasionally, at least, are not men of 
} Neither is it the test of a man’s capacity to ‘make a legal and 
b ing conveyance, whether he is competent to transact the gen- 
eral'and usual business of life—to carry on the business of a 
farm, to make a prudent contract, and the like. 

The meaning of the rule, as to the amount of mental capacity 
required in the execution and delivery of a deed, can be best under- 
stood from the reason of the rule. The reason why soundness of 
mind is necessary, in law, to enable a man to contract or convey, 
is because consent is of the essence of a contract and conveyance, 
and there can be no consent without understanding. 

The best summary I have-been able to find of the true rule of 
law upon this subject, is in the following extract from the opinion 
of the Court of Errors in the case of Stewart’s Executors v. Lis- 
penard, 26 Wendell’s R. pages 306-7: 

‘* If we sum up the whole doctrine of the law of wills, as affected 
by mental incapacity, we shall find it just, reasonable, and consis- 
tent with itself, as well as in perfect harmony with the decisions 
and rules, touching the effect of unsoundness or weakness of under- 
standing, in avoiding deeds and contracts. The right of testament- 
ary disposition is regarded as a common and natural right, to be - 
restricted no further than public policy and the necessary evidence 

of intent and consent absolutely require. When the testator is 
shown to possess such a rational capacity as the great majority of 
men possess, that is sufficient to establish his will. ‘When this can 
be truly predicated, bare execution is sufficient,’ (per Sir. J. Nichol, 
1 Hagg. R. 385,) no matter how arbitrary its provisions, or how 
hard or unequal may be its operation on his family. On the other 
hand, when a total deprivation of reason is shown, whether from 
birth, as in idiocy, or from the entire subsequent overthrow of the 
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understanding, whether permanently or existing only at the time of 
execution, further inquiry is needless; the will is itself a nullity, 
however just and prudent in its provisions, and with whatever 
fairness of intention it may have been obtained by well-meaning 
friends. That intermediate class, who fall below the most ordi- 
nary standard of sound and healthy minds, whether from the par- 
tial disease of one faculty, or the general dullness and torpor of the 
understanding, are not on that account interdicted from the common 
right of citizens, and least of all from that of testamentary dis- 
posal. But their defect of intellect may furnish most essential and 
powerful evidence, in union with other proof, that some particular 
will or codicil was obtained by fraud and. delusion; that it had not 
the consent of the will and understanding, and was not executedwby 
one who, in that mespect, was of a sound and disposing mind! ane 
memory. As in the former class of cases, there is a general lege 
disability, because the party from total ansoundness of mind ahd 

memory is unable to consent with understanding to any legal act 
whatever; so in the latter instances, there may be shown an 
absence of consent to the particular will from inability to compre- 
hend its effect and nature.” 

This view of the law applies as well to deeds and other con- 
tracts as to wills. 

At the time of the execution and: delivery of the deeds in ques- 
tion, therefore, you must be satisfied that. Henry Lore, Sr.,-had not 
sufficient mental capacity to have been able to give to whatever was 
essential to be done on his part an intelligent consent, before you 
will be justified in treating them as void. 

This implies a knowledge of the other party to the deeds, his 
son, Zacharias Lore; a knowledge of the subject matter of the 
conveyances—the property conveyed ; a consciousness of the acts of 
signing, sealing, acknowledging and delivering the writings, as 
deeds ; a knowledge that the effect of the transactions was to divest 
himself of the title to the land, and to vest it in Zacharias Lore; 
and, lastly, a knowledge of the immediate and necessary conse- 
quences of the transactions, not only as between the parties them- 
selves, but such others as were immediately affected by them. in 
other words, if he had sufficient intellect to understand, in a general 
way, the nature and effect, and ‘immediate consequences of the 
transactions here drawn in question, and consented to them, they 
are valid and binding. 

If you so find them, the defendant is entitled to a verdict; if not, 
it will be for _ plaintiff. 
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The jury thereupon retired, and returned a general verdict for 
the plaintiff. 

Motion for new trial by defendant’s counsel : 

1. Verdict against law and evidence. 

2. Verdict general for the whole land, when, by the proof, the 
lessors were only entitled to four undivided sevenths of the land, 


Mr. Bail, for the motion. 
Mr. Jones resisted. 


The Court held that the case cited was in point, and that unless 
plaintiff’s counsel agreed to enter a remittitur for three-sevenths 
of the land, the verdict should be set aside, and a new trial granted. 
Terms agreed to, and judgment entered for four-sevenths. 

Case appealed to District Court. 
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| 4 Kennet AND OrTHERs v. CHAMBERS. 


i INTERNATIONAL LAW-— OBLIGATION OF CITIZENS OF NEUTRAL STATES TO 
BELLIGERENT POWERS — CONTRACTS MADE WITHIN NEUTRAL TERRITORY 
TO AID A REVOLUTION AGAINST A FOREIGN STATE—RECOGNITION OF THE 
INDEPENDENCE OF NEW STATES-——LEX LOCI CONTRACTUS-——SPECIFIC PER- 
FORMANCE — UNLAWFUL AGREEMENTS — OBLIGATION OF TREATIES. 


A contract made within our territory, to which our citizens are parties, with a view to aid 
in arming and equipping troops to carry on hostilities by a rebellious province against a 
government at peace and in treaty with the government of the United States, will not be 

enforced either in a court of law or equity, in this country. 
Where there are strong indications of a criminal intent in entering into an agreement to 
evade or violate the laws of the country, and there are no averments in the bill from 
| which the innocence of the complainants can be inferred, a court of chancery will never 
4) lend its aid to carry the agreement into specific execution, but will leave the parties to 

seek their remedy at law. 

The intercourse of this country with foreign nations, and its policy in regard to them, are 
placed by the constitution of the United States in the hands of the government; and its 
‘ decisions upon these subjects are obligatory upon every citizen of the Union. He is 
. bound to be at war with the nation against which the war-making power has declared 
hi war; and equally bound to commit no act of hostility against a nation with which the 
iit ‘ government is in amity and friendship. When the government has plighted its faith to 
f another nation that there shall be peace and friendship between the citizens of the two 
} countries, every citizen of the United States is equally and personally pledged. The 
compact is made by a department of the government upon which he himself has agreed 
to confer the power. It is his own personal compact as a portion of the sovereignty in 
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whose behalf it is made. And he can do no act, nor enter into any agreement to 
promote or encourage revolt or hostilities against the territories of a country with which 
our government is pledged by a treaty to be at peace, without a breach of his duty as a 
citizen, and a breach of the faith pledged to the foreign nation. And if he does, he can 
not claim the aid of a court of justice to enforce it. 

The recognition of the independence of a revolted province belongs to the executive, and 
not to the judicial department of the government. Until such recognition, either by our 
own government or the government to which the new state belonged, courts of justice are 
bound to consider the ancient state of things as remaining unaltered. “The cases of Rose 
v. Himely, 4 Cranch’s R. 272, and of tioyt v. Gelston, 3 Wheaton's R. 324, cited and 
affirmed. The case of Dewent v. Hendricks, 9 Moore's C. B. R. 586, cited and approved. 

Where the parties entered into a contract in this country to advance money for equipping 
troops to carry on war against a nation with which the United States were at peace, and 
by the terms of the contract the money was paid here for that purpose, the fact that the 
other contracting party in that contract, and upon consideration of that advance, agreed 
to sell to the first party lands lying in a foreign state, will not move the situs of the con- 
tract to that foreign state. The contract is made here, and its validity is to be deter- 
mined by our laws. No subsequent legislation can cunvert an agreement, unlawful at 
the time it is made, into a binding contract between the parties. 

No court of the United States will support a contract, no matter where made or p<. ll to 
be executed, if that contract be in violation of their laws, or contravene the public policy 
of our government, or be in conflict with the subsisting treaties with a foreign nation. 

Treaties entered into by the United States with foreign nations, are, by the constitution of 
the United States, the supreme law, and binding not only upon the government, but upon 
every citizen. 


Tuts was a bill in equity, filed by the complainants, for the spe- 
cific performance of a contract to convey a tract of land lying in 
the state of Texas, which came into this Court upon appeal from 
the District Court of the United States for, the District of Texas, 
that court- having dismissed the bill. The case was argued by 
Messrs. L. Sherwood, of New York, and W. @. Snethen, of Wash- 
ington, for the appellants; and by Mr. Volney E.. Howard, of Texas, 
for the appellee. 

The opinion of the Court was delivered by Mr- ‘Chief Justice 
Taney. 

This is an appeal from the decree of the District Court of the 
United States for the District of Texas. 

The appellants filed a bill in that court against the appellee, to 
obtain the specific execution of an agreement which is set out in 


. full in the bill, and which they allege was executed at the city of 


Cincinnati, in the state of Ohio, on or about the 16th of September, 
1836. Some of the complainants claim as original parties to the 
contract, and the others.as assignees of original parties, who have 
sold and assigned to them their interest. 

The contract, after stating that it was entered into on the day 
and year above mentioned, between Gen. T. Jefferson Chambers, 
of the Texan army, of the first part, and Morgan Neville and six 
others, who are named in the agreement, of the city of Cincinnati, 
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of the second part, proceeds to recite the motives and inducements 
of the parties in the following words: 

‘**That the said party of the second part being desirous of assist- 
ing the said Gen. T. Jefferson Chambers, who is now engaged in 
raising, arming, and equipping volunteers for Texas, and who is in 
want of means therefor, and being extremely desirous to advance 
the cause of freedom and independenceof Texas, have agreed to 
purchase of the said T. Jefferson Chambers, of his private estate, 
the lands hereinafter described.” 

And after this recital follows the agreement of Chambers to sell 
and convey to them the land described in the agreement, situated 
in Texas, for the sum of twelve thousand five hundred dollars, 
which he acknowledged that he had received in their notes payable 
in equal installments of four, six, and twelve months, and he cove- 
nanted that he had a good title to this land, and would convey it 
with general warranty. There are other stipulations on the part of 
Chambers to secure the title to the parties, which it is unnecessary 
to state, as they are not material to the questions before the Court. 

After setting out the contract at large, the bill avers that the 
notes given as aforesaid were all paid; and sets forth the manner 
in which the complainants, who were not parties to the original 
contract, had acquired their interest as assignees; and charges 
that notwithstanding the full payment of the money, Chambers, 
under different pretexts, refuses to convey the land according to the 
terms of his agreement. 

It further states that they are informed and believe that he 
received full compensation in money, scrip, land, or other valuable 
property, for the supplies furnished by him, and in arming and 
equipping the Texan army referred to in the said contract, and 
which it was in part the object of the said parties of the second 
part to assist him to do, by the said advances made by them as 
before stated, and which said advances did enable the said Cham- 
bers so to do. 

To this bill the respondent (Chambers) demurred; wad the princi- 
pal question which arises on the demurrer is, whether: the. contract 
was a legal and valid one, and such as can be enforced by either 
party in a court of the United States. It appears on the face of it, 
and by the averments of the appellants in their bill, that it was 
made in Cincinnati, with a general in the Texan army, who was 
then engaged in raising, arming, and equipping volunteers for 
Texas, to carry on hostilities with Mexico; and that: one of the 
inducements of the appellants im entering into this contract and 
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advancing the money, was to assist him in accomplishing these 
objects. 

The District Court decided that the contract was illegal and 
void, and sustained the demurrer and dismissed the bill; and we 
think that the decision was right. 

The validity of this contract depends upon the relation in which 
this country then stood to Mexico and Texas, and the duties which 
these relations imposed upon the government and citizens of the 
United States. 

Texas had declared itself independent.a few months previous to 
this agreement. But it had not been acknowledged by the United 
States; and the constituted authorities charged with our foreign 
relations regarded the treaties we had made with Mexico as still in 
force and obligatory upon both nations. By the treaty of limits, 
Texas had been admitted by our government to be a part of the 
Mexican territory; and by the first article of the treaty of amity, 
commerce, and navigation, it was declared ‘‘that there should be a 
firm, inviolable, and universal peace, and a true and sincere friend- 
ship between the United States of America and the United Mexi- 
can States, in all the extent of their possessions and territories, and 
between their people and citizens respectively, without distinction 
of persons or place.” These treaties, while they remained in force, 
were, by the constitution of the United States, the supreme law, 
aud binding not only upon the government, but upon every citizen, 
No contract could lawfully be made in violation of their provisions, 

Undoubtedly, when Texas had achieved her independence, no 
previous treaty could bind this country to regard it as a part of the 
Mexican territory. But it belonged to the government and not to 
individual citizens to decide when that event had taken place. And 
that decision, aceording to the laws of nations, depended upon the 
question whether she had or had not a civil government in success- 
ful operation, capable of performing the duties and fulfilling the 
obligations of an independent power. It depended upon the state 
of the fact, and not upon the right which was in contest between 
the parties. And the President, in his message to the Senate, of 
December 22, 1836, in relation to the conflict- between Mexico and 
Texas, which was still pending, says; 

“ All questions relative to the government of foreign nations, 
whether of the old or the new world, have been treated by the 
United States as questions of fact only, and our predecessors have 
cautiously abstained from deciding upon them until the clearest 
evidence was in their possession to enable them not only to decide 
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correctly, but to shield their decision from every unworthy impu- 
tation.” Senate Journal of 1836, 1837, page 54. 

Acting upon these principles, the independence of Texas was not 
acknowledged by the government of the United States until the 
beginning of March, 1837. Up to that time it was regarded as a 
part of the territory of Mexico. The treaty which admitted it to 
be so was held to be still in force and binding on both parties; and 
every effort was made by the government to fulfill its neutral obli- 
gations and prevent our citizens from taking part in the conflict. 
This is evident from an official communication from the President 
to the Governor of Tennessee, in reply to an inquiry in relation to 
a requisition for militia made by Gen. Gaines, The despatch is 
dated in August, 1836, and the President uses the following lan- 
guage : 

‘The obligations of our treaty with Mexico, as well as the gen- 
eral principles which govern our intercourse with foreign powers, 
requires us to maintain a strict neutrality in the contest which now 
agitates a part of that republic. So long as Mexico fulfills her 
duties to us as they are defined by the treaty, and violates none of 
the rights which are secured by it to our citizens, any act on the 
part of the government of the United States which would tend to 
foster a spirit of resistance to her government and laws, whatever 
may be their character and form, when administered within her 
own limits and jurisdiction, would be unauthorized and -highly 
improper.” Ex. Doc. 1836, 1837, vol. 1, doc. 2, p. 58. 

And, on the very day on ‘which the agreement of which we are 
speaking was made, (September 16, 1836,): Mr. Forsyrn, the See- 
retary of State, in a note to the Mexican Minister, assured him that 
the government had taken measures to secure the execution of the 
laws for preserying the neutrality of the United States, and that the 
public officers were vigilant in the discharge of that duty. Ex. 
Doc. vol. 1, doc. 2, pages 63, 64. 

And still later, the President, in his message to the Senate, of 
December 22, 1836, before referred to, says: 

‘‘The acknowledgment of a new state as independent, and enti- 
tled to a place in the family of nations, is at all times an act of 
great delicacy and responsibility; but more especially so when such 
a state ls forcibly separated itself from another, of which it formed 
an integral part, and which still claims dominion over it.” 

And, after speaking of the policy which our government had 
always adopted on such occasions, and the duty of maintaining the 
established character of the United States for fair and impartial 
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dealing; he proceeds to express his opinion against the acknowl- 
edgment of the independence of Texas at that time, in the following 
words: 

‘Tt is true, with regard to Texas, the civil-authority of Mexico 
has been expelled, its invading army defeated, the chief of the 
republic himself captured, and all present power to control the 
newly organized government of Texas annihilated within its con- 
fines. But, on the other hand, there is, in appearance at least, an 
immense disparity of physical force on the side of Mexico. The 
Mexican republic, under another executive, is rallying its forces 
under a new leader, and menacing a fresh invasion to recover its 
lost dominion. Upon the issue of this threatened invasion the inde- 
pendence of Texas may be considered as suspended; and were there 
nothing peculiar in the relative situation of the United States and 
Texas, our acknowledgment of its independence at such a crisis 
would scarcely be regarded as consistent with that prudent reserve 
with which we have heretofore held ourselves bound to treat all 
similar questions.” 

The whole object of this message appears to have been to impress 
upon Congress the impropriety of acknowledging the independence 
of Texas at that time; and the more especially as the American 
character of her population and her known.desire to become a state 
of this Union, might, if prematurely acknowledged, bring suspicion 
upon the motives by which we were. governed. 

We have given these extracts from the public documents, not only 
to show that, in the judgment of our government, Texas had not 
established its independence when this contract was made, but to 
show also how anxiously the constituted authorities were endeavor- 
ing to maintain untarnished the honor of the country, and to place 
it above the suspicion of taking any part in the conflict. 

This being the attitude in which the government stood, and this 
its open and avowed policy, upon what: grounds can the parties to 
such a contract as this come into a court of justice of the United 
States, and ask for its specific execution?- It was made in direct 
opposition to the policy of the government, to which it was the 
duty of every citizen to conform. And while. they saw it exerting 
all its power to fulfill in good faith its neutral obligations, they made 
themselves parties to the war by furnishing means to a general of 
the Texan army, for the avowed purpose of aiding and assisting 
him in his military operations. 

‘It might indeed fairly be inferred from the language of the con- 
tract and the statements in the appellants’ bill, that the volunteers 
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were to be raised, armed, and equipped within the limits of the 
United States. The language of the contract is: 

‘‘That the said party of the second part, (that is, the complain- 
ants,) being desirous of assisting the said General T. Jefferson 
Chambers, who is now engaged in raising, arming, and equipping 
volunteers for Texas, and is in want of means therefor.” 

And as Gen. Chambers was then in the United States, and was, 

| as the contract states, actually engaged in raising, arming, and 
equipping volunteers, and was in want of means to accomplish his 
object, the inference would seem to be almost irresistible that these 
preparations were making at or near the place where the agreement 
was made, and that the money was advanced to enable him to raise 
and equip a military force in the United States. And this infer- 
ence is the stronger because no place is mentioned where these prep- 
arations are to be made, and the agreement contains no engagement 
on his part, or proviso on theirs, which prohibited him from using 
these means and making these military preparations within the 
limits of the United States. 

If this be the correct interpretation of the agreement, the contract 
is not only void, but the parties who advanced the money were liable 
to be punished in a criminal prosecution for a violation of the neu- 

| trality laws of the United States. And certainly, with such strong 

4 indications of a criminal intent, and without any averment in the 
, bill from which their innecence can be inferred, a court of chancery 
would never lend its aid to carry the agreement into specific execu- 
tion, but would leave the parties to seek their remedy at law. And 
this oround would of itself be sufficient to justify the decree of the 
District Court, dismissing the bill. 

But the decision stands on broader and firmer stata and. this 
agreement can not be sustained either at law or in equity. The 
question is not whether the parties to this contract violated the neu- 
trality laws of the United States or subjected themselves to a crim- 
inal prosecution ; but whether such a contract made at that’ time 
within the United States, for the purposes stated in the contract and 
the bill of complaint, was a legal and valid contract, and such as to 
entitle either party to the aid of the courts of — of the United 
States to enforce its execution. 

The intercourse of this country with foreign nations, and its 
ib policy with regard to them, are placed by the constitution of the 
i United States in the hands of the government; and its decisions 
i upon these subjects are obligatory upon every citizen of the Union. 
| He is bound to be at, war with the nation against which the war- 
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making power has declared war; and equally bound to commit no 
act of hostility against a nation with which the government is in 
amity and friendship.. This principle is universally acknowledged 
by the laws of nations. It lies at the foundation of all government, 
as there could be no social order or peaceful relations between the 
citizens of different countries withont it. It is, however, more em- 
phatically true in relation to the citizens of the United States. For 
as the sovereignty resides in the people, every citizen is a portion 
of it, and is himself personally bound by the laws which the repre- 
sentatives of the sovereignty may pass, or the treaties into which 
they may enter within the scope of their delegated authority. And 
when that authority has plighted its faith to another nation that 
there shall be peace and friendship between the citizens of the two 
countries, every citizen of the United States is equally and person- 
ally pledged. The compact is made by the department of the gov- 
ernment upon which he himself has agreed to confer the power. It 
is his own personal compact as a portion of the sovereignty in 
whose behalf it is made. And he can do no act nor enter into any 
agreement to promote or encourage revolt or hostilities against the 
territories of a country with which our government is pledged by 
treaty to be at peace, without a breach of his duty as a citizen, and 
the breach of the faith pledged to the foreign nation. And if he 
does so, he can not claim the aid of a court of justice to enforce it. 
The appellants say in their contract, that they were induced to 
advance the money by the desire to promote the cause of freedom. 

But our own freedom can not be preserved without obedience to 
our own laws, nor social order preserved if the judicial branch of 
the government countenanced and sustained contracts made in vio- 
lation of the duties which the law imposes, or in contravention of 
the known and established policy of the political department, acting 
within the limits of its constitutional power. 

But it has been urged in the argument, that Texas was in fact 
independent, and a sovereign state at the time of this agreement ; 
and that the citizen of a neutral nation may lawfully lend money to 
one that is engaged in war, to enable it to carry on hostilities 
against its enemy. 

It is not necessary in the case before us to decide how far the 
judicial tribunals of the United States would enforce a contract like 
this, when two states, acknowledged to be independent, were at war, 
and this country neutral. It is a sufficient answer to the argument 
to say, that the question whether Texas had or had not at that time 
become an independent state, was a question for that department of 
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government exclusively which is charged with our foreign relations. 
And until the period when that department recognized it as an inde- 
pendent state, the judicial tribunals of the country were bound to 
consider the old order of things as having continued, and to regard 
Texas as a part of the Mexican territory. And if we undertook to 
inquire whether she had not in fact. become an independent sover- 
eign state, before she was recognized as such by the treaty-making 
power, we should take upon ourselves the exercise of political 
authority, for which a judicial tribunal is wholly unfit, and which 
the constitution has conferred exclusively upon another department. 

This is not a new question. It came before the Court in the case 
of Rose v. Himely, 4 Cranch, 272, and again in Hoyt v. Gelston, 3 
Wheaton, 324. And in both of these cases the Court said, that it 
belongs exclusively to governments to recognize new states in the 
revolutions which may occur in the world; and until such recogni- 
tion, either by our own government or the government to which the 
new state belonged, courts of justice are bound to consider the 
ancient state of things as remaining unaltered. 

It was upon this ground that the Court of Common Pleas in 
England, in the case of Dewent v. Hendricks, 9 Moore’s C. B. 
Reports, 586, decided that it was contrary to the law of nations for 
persons residing in England to enter into engagements to raise 
money by way of loan for the purpose of supporting subjects of a 
foreign state in arms against a.government.in friendship with Eng- 
land, and that no right of action attached upon any such contract. 
And this decision is quoted with approbation by Chancelor Kent, 
in 1 Kent’s Commentaries, 116. 

Nor can the subsequent acknowledgment of the independence of 
Texas, and her admission into the Union as a sovereign state, affect 
the question. The agreement being illegal and absolutely void at 
the time it was, made, it can derive no force or validity from events 
which afterward happened. 

But it is insisted on the part of the appellants that this contract 
was to be executed in Texas, and was valid by the laws of Texas, 
and that the District Court for that state, in a controversy between 
individuals, was bound to administer the laws of the state, and 
ought therefore to have enforced this agreement. 

This argument is founded in part on a mistake of the fact. The 
contract was not only made in Cincinnati, but all the stipulations 
on the part of the appellants were to be performed there, and not in 
Texas. And the advance of money which they agreed to make for 
military purposes, was in fact made, and intended to be made, in 
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Cincinnati, by the delivery of their promissory notes, which were 
accepted by the appellee as payment of the money. This appears 
on the face of the contract. And it is this advance of money for 
the purposes mentioned in the agreement in contravention of 
the neutral obligations and policy of the United States that voids 
the contract. The mere agreement to accept a conveyance of land 
lying in Texas, for a valuable consideration paid by them, would 
have been free from objection. 

But had the fact been otherwise, certainly no law of Texas then 
or now in force could absolve a citizen of the United States, while 
he continued such, from his duty to this government; nor compel 
a court of the United States to support a contract, no matter where 
made or where to be executed, if that contract was in violation of 
their laws, or contravened the public policy of the government, or 
was in conflict with the subsisting treaties with a foreign nation. 

We therefore hold this contract to be illegal and void, and affirm 
the decree of the District Court. 





ENGLAND AND THE UNITED STATES.* 


[FROM THE LONDON TIMES.] 


History supplies but few instances of many states, politically 
distinct, yet linked together by a perfect community of race, of 
language, of customs, and social institutions. Those few instances, 
however, have been very remarkable. The most prominent, if not 
the only, up to modern times, have been the Greek and the German 
races, both of them under some mysterious law, which made a com- 
mon character itself the stimulus of separation and dispersion. 
Each of these races has performed a great part in the economy of 
civilization, which would not have been so well performed had 
their genius tended more to political unity, to perfect uniformity of 
laws, to conquest, or any other form of national egotism. Con- 





* This article, from the most influential journal in the world, may fitly be placed beside 
the noble language of Mr. Chief Justice Taney, in the foregoing decision of the Supreme 
Court of the United States. Both are characterized by the highest tone of Christian morals, 
in regard to our duty as citizens and members of the family of nations, conveyed in lan- 
guage worthy of such sentiments, and enforced by unanswerable arguments. And although 
this article is not, in its strictest sense, upon a Jegal topic, yet it is a subject so intimately 
connected with our public policy and our international rights and duties, that no apology 
can be necessary for giving it as wide a circulation as possible —Eps: or W. L. J. 











268 England and the United States. 


querors and statesmen, not less able and successful, have endeavored 
time after time to construct out of the copious and splendid mate- 
rials around them, a Greek or a German unity ; but the grander the 
attempt, the more conspicuous the failure, and Greek and German 
to this day remains the names of races, not of states. 

Both these great instances seem likely to be eclipsed by one which 
bids fair to occupy the same prominent place in the history of the 
whole world, as the Hellenic race did in that lesser world which 
was limited to the shores of the Mediterranean. ‘The English lan- 
guage, carrying with it no small part of the genius and traditions 
of this country, is the dominant tongue of North America, of Aus- 
tralia, and many other regions which may one day be the seats of 
populous and powerful states. At present no other language and 
national character present the same.appearance of diffusion and 
propagation. Germans and French, not to speak of lesser nations, 
are absorbed and assimilated into the great English staple of the 
United States. Indeed, the day is not far distant when the lan- 
guage we speak will be the chief medium of communication through- 
out the Atlantic, the Pacific, the Indian and the Southern Oceans; 
and wherever the weary emigrant seeks to rest the sole of his foot, 
he will find himself compelled to change the language of his fathers 
for that of Queen Victoria and President Fillmore. 


Disappointed, then, as we are of unity and conquest, we- are at 
least sure of seeing our race the most numerous, the most diffused, 
the most powerful in the world, and of exercising an influence far 
beyond the scope of emperors and czars, beyond the reach of cabi- 
nets, and the organization of armies. Whatever may befall the 
community that peoples these little isles, it will be a consolation 
that wherever we go, whether following gain or flying oppression, 
we shall everywhere find our own countrymen, hear our language 
in every port, and everywhere discover that we have changed the 
clime, but not the generous freedom, the industry, the literature, the 
worship of our own native land. 

It is the prospect of these expanding and strengthening affinities. 
that imparts so much interest to the mutual hospitalities shown by 
British and American citizens to the diplomatic representatives of 
the sister states. We have lately seen not only the British minis- 
ter, but also a distinguished merchant of this metropolis, magnifi- 
cently entertained at more than one city of the United States, and 
it is now grown up into a custom, not-easily to be-broken, that the 
American minister should receive here a like welcome at our own 
principal seats of commerce and manufacture. London, Manches- 


England and the United States. 269 


ter, Liverpool, Birmingham, and other cities, as occasion may offer, 
afford the American minister an opportunity of hearing and return- 
ing the expressions of that confidence and friendship, and that sense 
of a common interest, which are felt by every rational person on 
both sides of the Atlantic. 

Nor would these festivities be so popular, or the speeches then 
delivered be listened to with such interest, were it not for the almost 
business character of these occasions. A mere interchange of polit- 
ical sentiment between two nations, with little to bind them beyond 
mutual respect and affection, might have a poetical character, but 
would never grow into a custom. It is that business character, that 
evident prospect of advantage, that constant reference to commercial 
affairs, which deprives these festivities of a sentimental character, 
but aleo gives them a far more sensible and enduring significance. 
In truth, these international banquets celebrate not a sentiment, but 
a fact; not a name, but a substance; not an historical recollection, 
but a future full of promise. ‘Ever since the epoch, so deplorable in 
the eyes of politicians, which violently removed the United States 
from the legal pale of this realm, the actual connection between the 
mother country and her transatlantic colonies has been closer and 
closer. It has now attained to a pass that our Georgian statesmen 

, never dreamed of. 

The relation of England to Scotland o or Ireland, of the metropo- 
lis to the provinces, of towns to. counties, is not more intimate and 
beneficial than that of the British Isles to the United States. The 
vast and fertile territory there brought under cultivation by our 
kinsmen, supplies our increasing population here with the materials 
of labor and the means of existence, without which they must have 
long ceased to increase and multiply. We contribute the bone and 
sinew, without which the planter and the colonist would never have 
had encouragement to penetrate the interior, to cut down the forest, 
to drain the swamp, and cover half a continent, in one brief gener- 
ation, with a network of railways and telegraphic wires. 

It used to be said that if Athens and Lacedemon could but make 
up their minds to be good friends and make a common cause, they 
would be masters of the world. The wealth, the science, the mari- 
time enterprise, and daring ambition of the one, assisted by the 
population, the territory, the warlike spirit and stern institutions of 
the other, could not fail to carry the whole world before them. That 
was a project hostile to the peace and prosperity of mankind, and 
ministering only to national vanity. A far grander object, of more 
easy and more honorable acquisition, lies before England and the 
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United States, and all other countries owning our origin and speak- 
ing our language. Let them agree, not in an alliance offensive and 
defensive, but simply never to go to war with one another. Let 
them permit one another to develop as Providence seems to suggest, 
and the British race will gradually and quietly attain to preém- 
inence beyond the reach of mere policy and arms. 

The vast and ever-increasing interchange of commodities between 
the several members of this great family, the almost daily commu- 
nication now opened across, not one, but several oceans, the per- 
petual discovery of new means of locomotion, in which steam itself 
now bids fair to be supplanted by an equally powerful, but cheaper 
and more convenient agency—all promise to unite the whole Brit- 
ish race throughout the world in one social and commercial unity, 
more mutually beneficial than any contrivance of politics. Already, 
what does Austria gain from Hungary, France from Algeria, Rus- 
sia from Siberia, or any absolute monarchy from its abject popula- 
tion, or what town from its rural suburbs, that England does not 
derive in a much greater degree from the United States, and the 
United States from England ? 

What commercial partnerships, what industrial household ex- 
hibits so direct an exchange of services? All that is wanted is that 
we should recognize this fact, and give it all the ass.stance in our 
power. We can not be independent of one another. The attempt 
is more than unsocial; it is suicidal. Could either dispense with 
the labor of the other, it would immediately lose the reward of its 
own industry. Whether national jealousy, or the thirst for warlike 
enterprise, or the grosser appetite of mercantile monopoly attempt 
the separation, the result and the crime are the same. We are 
made helps meet for one another. Heaven has joined: all who 
speak the British language, and what Heaven has joined let no 
man think to put asunder, 
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IN THE DISTRICT COURT OF OHIO. 
HAMILTON COUNTY, NOVEMBER TERM, 1852. 


GREENOUGH AND Orners v. Smeap & CoLuarD. 
[REPORTED BY MR. JUSTICE MATTHEWS,.] _ 


[PROMISSORY NOTES — JOINT MAKERS — GUARANTORS — POSITION OF IN- 
DORSEMENTS ON NOTES— DEMAND ON JOINT MAKERS— CONSTRUCTION OF 
CURWEN’S STATUTES, CHAP. 527, SEC. 1; CHAP. 975; 42 LAWS, 72; 48 
LAWS, 33, 


George H. Bates, wishing to effect a loan, applied to Greenough and obtained his signature 
upon the back of a blank note, which G. H. B. afterward filled up, by making it payable 
to the order of Samuel R. Bates, who then indoised it by writing his name under that of 
Greenough. It was subsequently indorsed by Butler & Brother, and in that form dis- 
counted by Smead & Collard, for George H. Bates.” Held, that upon the face of the 
note, without resort to other evidence, Greenough was to be considered prima facie not 

_ @ gaarantor, but an indorser subsequent to the payee. The legal order of indorsements 
can not be controlled by the accidental position of the names of the indorsers. An in- 
dorser’s legal position among the parties is determined by the relation, in point of time» 
which his indorsement bears to that of the others. The fact that the indorser’s name is 
above that of the payee is immaterial. 

Held, further, that upon the facts as above stated, Greenough was, in contemplation of law, 
a joint maker with George H. Bates. The case’of Ellis ». Brown, 6 Barbour’s Sugvetie 
Court R. 283, is not law in Ohio. ~ 

Demand upon one of the makers of a joint and several promissory note, is sufficient to 
charge the indorser. The case of Harris v. Clark, 10 Ohio R. 5, approved and followed. 
The case of the Union Bank of Weymouth v. Willis, 8 Metcalf's R. 504, disapproved. 

The plaintiff suing upon a note indorsed in blank, can not be compelled to fill up the blank 
indorsement. The case of Hubbard v. Williamson & Roane, 4 Iredell'’s Law R. 266, 
disapproved. 

The Ohio statute of March 12, 1844, (Curwen's Statutes, chap 527, sec. 1; 42. Laws, 72,) 
providing that the plaintiff may commence and prosecute a joint action for money had 
and received against all the original makers and indorsers of any promissory note, etc., 
and may give such bill or note in evidence; and each of the defendants may plead sepa- 
rate pleas, and make separate defenses,” etc., does not change the rules of evidence as to 
the testimony of co-defendants, in favor of each other. Such testimony is not admissible 
in an action on acontract. Neither does the ect of March 23, 1850, to improve the law 
of evidence, (Curwen's Statutes, chap, 975; 48 Laws, 33,) render such co-defendants 
admissible witnesses in favor of each other. To render a party to the record competent, 
under that statute, he must be called by the adverse party, or by one of several adverse 
parties. (The Code has since changed this rule.}—Ens. W. L. J.] 


Tus was a writ of error to the Commercial Court of Cincinnati. 

The opinion of the Court was delivered by Mr. Justice Mar- 
THEWS. 

The suit in the court below was assumpsit, under the statute, 
against the makers and indorsers of a promissory note. 

The instrument was as follows: 
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$4000. Cincinnati, 30th May, 1850. 
Sixty days after date, 1 promise to pay to the order of Samuel 
R. Bates, four thousand dollars. Valve received. 
(Signed) Gro. H. Barss. 
Indorsed in the following order: 
‘“* B. EF. Greenough, 
Sam’l Rh. Bates, 
Butler & Brother.” 


The execution of the note, as it appears from the bill of excep- 
tions, was admitted. The plaintiff then called a notary, who 
proved that on the Ist of August, 1850, he went with the note to 
the place of business of Geo. H. Bates, for the purpose of demand- 
ing payment, and found it closed. He then went to his residence, 
and learned from a servant that Mr. Bates had died that morning, 
and no one was there to attend fo business. He met, on his return, 
the clerk of Geo. H. Bates on the street, and presented the note 
and was told that it would not be paid. Notice was duly given to 
Greenough, to Samuel R. Bates, and Butler & neesiet of the 
demand and refusal. 

The plaintiffs rested, and a motion for a non-suit was over- 
ruled. 

The defendants then required the plaintiffs to All up the blank 
indorsements on the note before they would proceed in the case. 
The Court refused to make the requisition, and the plaintiffs de- 
clined to'do it ; and the defendants excepted. 

B. F. Greenough and Samuel R. Bates were then successively 
called by Butler & Brother, their co-defendants, as witnesses for 
them, This was objected to by the plaintiffs, but the objection was 
overruled, and the witnesses permitted to testify. To this the 
plaintiffs excepted: 

These witnesses prove in substance, that Geo. H. Bates, wishing 
to effect a loan, applied to B. F. Greenough, and obtained his sig- 
nature upon the back of the note. It was then, however, a mere 
blank. He afterward filled it. up, as it. now appears,- payable to 
Samuel R. Bates, who then indorsed it, writing his name under 
that of Greenough. It was subsequently indorsed by Butler & 
Brother, and in that form taken by Geo. H. Bates to Smead & Co., 
the plaintiffs below, and discounted for him. 

~The cause was submitted to the court, and judgment: rendered 
for the plaintiffs below, to reverse which-the present writ of error 


was prosecuted. 
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The counsel for the plaintiffs in error urge the following grounds 
for reversing the judgment; : 

1. That Greenough is liable upon the note, only as guarantor, 
and can not be joined with the maker and indorsers in a joint suit. 

2. That if not guarantor, he is liable as.a maker, jointly with 
Geo. H. Bates, and that demand of payment should have been 
made upon both before the indorsers can be charged. 

3. That the court below erred in not requiring the plaintiffs 
below to fill up the blank indorsements. 


It is undoubtedly the law in this state, that when a stranger to a 
note indorses his name in blank upon it, he is to be held, prima 
facie, as a guarantor. If it be proved that the indorsement was 
made at the time of the original execution of the note, or subse- 
quently, in pursuance of an intention to become responsible as such, 
he will be regarded as a maker of the note. Robinson v. Abell, 17 
Ohio R. 36; Champion v. Griffith, 13 Ohio R. 228.5 

And such undoubtedly would be the position of Greenough upon 
this note, if it were now held by Samuel R. Bates, the payee; 
because then it would be apparent that Greenough was a mere 
stranger. But can that be said of him when the note came into the 
hands of Smead & Co.? We think not. They had as much right 
to look upon Greenough as a party to the note as 8. R. Bates, or 
Butler & Brother. The fact that the note was discounted for Geo. 
H. Bates made no difference. That only shows that the other 
parties had become so for his benefit and accommodation: The 
fact that Greenough’s name was above that of 8. R. Bates, seems 
to us, also, entirely immaterial. It makes no difference on what 
part of the note the name of an indorser is written. His legal 
position among the parties is determined by the relation, in point 
of time, which his indorsement bears to that of the others. If 
Smead & Oo. had a right to deduce their title through Greenough, 
they had a right to regard him as a party to the note, It is plain 
they could do so. The legal and logical order of the indorsements 

can not be controlled by the accidental positions of the names of 
the indorsers upon the paper. Smead & Co., therefore, had a right 
to regard Greenough as a party to the note ; he was 80 in legal con- 
templation, the note being in their hands. He is to be considered, 
therefore, prima te not a guarantor, but an indorser, subsequent 
to 8. R. Bates. 





18 _ * See 8 Western Law Journal, 111.—Ens. 
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If we look into the testimony of B. F. Greenough and 8. R. 
Bates, it becomes apparent that the former was, in fact, a joint 
maker with Geo. H. Bates. Such seems to be the undoubted result 
of the authorities, both in this state and elsewhere, except, perhaps, 
in New York. We are referred by the counsel for defendants in 
error to the case of Ellis ». Brown, 6 Barbour’s S. C. R. 283, in 
support of the proposition that, in this case, Greenough is to be 
considered as indorser and not as a maker. In that case, upon a 
note made by Stone & Greene, payable to Newell, Daniels & Co., 
and indorsed by Orrin Brown before delivery to the payees, it was 
held that Brown was not liable as maker, and could not be charged 
as indorser by the payees, inasmuch as, in legal contemplation, he 
was subsequent party to them. In this state, however, it is clear 
that the law is otherwise; and upon the facts, as proven in this case 
by Greenough and 8. R. Bates, we have no hesitation in saying 
that Greenough was liable as a joint maker of the note. 

It is an important question, however, whether we are authorized 
to look into the testimony of Greenough and S, R. Bates. We are 
clear that they are incompetent witnesses, and ought not to have 
been admitted. They are parties upon the record as defendants, 
and could not, by any provision or principle of the law with which 
we are acquainted, be called as witnesses, except by the adverse 
party. It is true the several defendants might have been sued sep- 
arately, but the statute requires the suit to be joint against the 
makers and indorsers of promissory notes, under the penalty upon 
the plaintiff of not recovering costs but in one suit. The fact that 
the statute authorizes separate pleas and defenses by the several 
defendants, does not, in our opinion, render the witnesses admitted 
any the less incompetent. If this be an inconvenience or a hard- 
ship, it is one for legislative remedy, It is not within the reach, of 
judicial relief. 

But admitting the testimony and the consequence—that Green- 
ough was in fact a joint maker of the ndte with Geo. H. Bates— 
still no ground is furnished for the reversal of the judgment. 
Harris v. Clark, 10 Ohio R. 5, it was decided that a demand upon 
one of three joint and several makers of a promissory note is suffi- 
cient to charge an indorser. The reasoning of Judge Hitchcock in 
that case seems to us conclusive, and the rule laid down the only 
safe and reasonable one that can be adopted. We are referred, 
indeed, to an adverse decision of the Supreme Court of Massachu- 
setts, in the case of the Union Bank of Weymouth »v. Willis, 8 Met- 
calf’s R. 504. This case was subsequent to the Ohio case, and 
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takes no notice of that decision. It does lay down the rule as 
claimed by the plaintiffs in error, but in addition to the greater 
deference which we owe to the decisions of the Supreme Court of 
our own state, we are much better satisfied with the rule which it 
has adopted. It is true that in this case no actual demand was 
made upon either of the makers; but the holder used all the dili- 
gence to make a demand to which he was bound. He has done 
what the law deems equivalent to a demand, and he considers that 
sufficient to charge the indorsers. 

The only remaining objection to the judgment, is the alleged 
error of the Commercial Court in not requiring the plaintiffs below 
to fill up the blank indorsements. The only object in such a requi- 
sition would be to compel the plaintiffs below to show their title. 
The only important fact to be proved was that the plaintiffs had a 
title; the particular manner in which they chose to deduce it was 
immaterial. -A blank indorsement is an order to pay to bearer, and 
the plaintiffs below had the right to fill up the indorsements in any 
manuer they pleased; or, if their title appeared without any addi- 
tions, it was not necessary, and they could not be required to make 
any. The case of Hubbard v. Williamson & Roane, 4 Iredell’s 
Law R. 266, is certainly an authority in favor of the position taken 
by the plaintiffs in error. The reasons given in that case are 
purely technical, for it is admitted that the indorsements might be 
connected at any time during the trial. If it was true that a second 
indorser could only be supposed to have ever had title to the note, 
by virtue of a special indorsement to himself, the rule would be 
reasonable. But every indorsement in, blank is an indorsement to 
the bearer, and makes a separate contract, which the holder might 
separately enforce against the particular indorser; and there seems 
to us no valid reason why the same thing should not be permitted 
when the action is joint against all the indorsers. It is not. upon 
the contract between the several indorsers upon which the holder 
sues. He seeks a recovery upon the separate contract of each 
indorser with himself. It is not necessary, therefore, to establish 
his title against each indorser, that the title of that indorser should 
also be shown. We think the Commercial Court committed no 
error in this particular, and that, on the whole, the judgment must 
be affirmed. 


Messrs. Gholson & Wisner, for plaintiffs in error. . 
Messrs. Morris, Tilden & Rairden, for defendants in error. 





= 





276 Atkinson v. Tomlinson. 


IN THE SUPREME COURT OF OHIO. 


JANUARY TERM, 1853, 


BEFORE ALL THE JUDGES. 


[CONTINUED FROM PAGE 235.] 


XXxiIi. 
Atkinson v. ToMLINson. 


ASSIGNMENTS FOR BENEFIT OF CREDITORS——PREFERRING CREDITORS —SECUR- 
ING SURETIES——~DICTA IN MITCHELL ¥V. GAZZAM DISAPPROVED — CONSTRUO- 
TION OF 36 LAWS, 57; SWAN, 717; CURWEN, 424, 


Tuis was a suit in chancery reserved in Belmont county for 
decision in this Court. 

Mr. Chief Justice Catpwexu delivered the opinion of the Court, 
and held, 

First. That the statute of March 14, 1838; Swan’s Statutes, 
717; Curwen’s Statutes, 424, relating to conveyances to trustees in 
trust to prefer creditors, does not apply to the case of a creditor 
taking security for a debt from an insolvent debtor, where the 
security is taken in good faith, and where the sole object of it is to 
secure a debt. 

Second. That so far as the case of Mitchell v. Gazzam, 12 Ohio 
R. 315, holds that security taken in this way enures to the benefit 
of all the creditors, the decision is not sustained by law. 

Third. That when A, and B. are the sureties of C., and C. in fail- 
ing circumstances makes a transfer of goods in good faith to A. and 
B. solely for the purpose of securing them for their liabilities for 
him, such transaction does not fall within the statute of 1838; but 
they have a right to the proceeds of such property, to be applied 
exclusively to the payment of the debts for which they are liable.* 





* The prior decisions upon this subject are collected in a note to Curwen's Statutes, 162, 








State of Ohio v. Crippen. 






XXIil. 













Russetut v. Farmor. 


PRINCIPAL AND SURETY=—— ACTION FOR MONEY PAID— OFFICIOUS PAYMENT 
BY SURETY. 






Tus case came into this Court upon a writ of error directed to 
the Court of Common Pleas of Warren county, and reserved there 
for decision in this Court. 

Mr. Chief Justice Bartiey delivered the opinion of the Court, 
and held that a surety can not maintain an action against his co- 
surety for contribution where he has voluntarily paid money on a 
void note or obligation. 


Judgment of the Court of Common Pleas affirmed. 











XXIV. 







Tae Strate or Onto v. Crippen AND Harvey. 





RECOGNIZANCE —IS MATTER OF RECORD— PAROL EVIDENCE NOT ADMIS- 
SIBLE TO AID DEFECTS — CONSTRUCTION OF 46 LAWS, 95; CURWEN’S STAT- 
UTES, CHAP. 865, SEC. 2. 





Tus case came here upon a writ of error directed to the District 
Court of Huron county. 

The opinion of the Court was delivered’ by Mr. Chief Justice 

Barter, who held, t) 

First. That a recognizance, which is an obligation of record | 

entered into before some court of record or magistrate duly author- i | 

| 

| 

| 








ized, subject to a condition to do some particular act, is invalid 
unless it contain all the essential parts both of the obligation and ; 
the condition ; and none of the material parts of either can be sup- i 
plied by oral testimony. | 

+ Second. The third section of the act of February 25, 1848, pro- il| 
viding that “it shall not be necessary to enter upon the journal ul 
of the court any recognizance which shall be taken during the ses- mil 
sion of the same, but that every such recognizance shall be deemed hi 

| 












valid in law, if taken in open court, and attested by the clerk of 
such court,”* does not dispense with a writing setting forth the 
essential requisites of a recognizance. 









* 46 Laws, 95; Curwen’s Statutes, chap. 865, sec. 2. 
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Third. A mere memorandum of the clerk of the court on a loose 
sheet of paper, setting forth that a recognizance had been entered 
into in open court by the parties thereunto, but not setting out all 
the material parts, is invalid as a recognizance. 


Judgment of the District Court affirmed. 


XXY. 


Wetts v. Warrick, Martin & Co. 


ERROR—JUDGMENT BY CONSENT—NO ERRORS ASSIGNED—ASSIGNING ERRORS 
VIVA VOCE—BILLS OF EXCEPTIONS—-PAPERS UNCONNECTED THEREWITH-— 
ERRONEOUS ADMISSION OF TESTIMONY, THE JURY HAVING BEEN DIS- 
CHARGED——-AFFIDAVIT OF PARTY RECEIVABLE TO PROVE LOSS OF PAPERS. 


Tus was a writ of error from Columbiana county. 

Mr. Justice Taurman delivered the opinion of the Court, and 
held, 

First, That a judgment of a court of competent. jurisdiction, 
rendered by consent of parties, will not be reversed on error. 

Second. Where no assignment of errors is filed, the judgment 
may be affirmed for that reason. 

Third. A plaintiff will not be permitted to allege errors wiva 
voce at the hearing, which he has not assigned. 

Fourth. Papers not set out in, or attached to, the bill of excep- 
tions, or in some way so connected therewith as to make them a 

thereof, can not be taken as parts of the bill. 

Fifth. An erroneous admission of testimony on a trial by jury 
is of no moment, if the jury be afterward, by consent of the par- 
ties, discharged without rendering a verdict. 

Siath, The affidavit of a party to a suit may be received to prove 
the loss of a writing, in erder to let in secondary evidence of its 
contents. 

Seventh. The fact of loss is to be established to the satisfaction of 
the court, not conclusively, (for that is not required,) but reason- 
ably. To.do this may, in some cases, where there is more than one 
party on the side offering the testimony, require the affidavits of all 
of them. In other cases an affidavit of one of them may be sufli- 
cient. No general rule can be laid down upon the subject, The 
ruling must depend upon the circumstances of each case. 


Judgment affirmed. 
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XXVI. 
Lawson v. Toe Farmers’ Banx or SAuem. 


EVIDENCE OF STOCKHOLDERS ~— CONSTRUCTION OF 48 LAWS, 33; CURWEN’S 
STATUTES, CHAP. 975—— BILLS OF EXCHANGE — MAILING NOTICE TO IN- 
DOREER BY NEXT MAIL —~ NOTICE TO FIRST IMMEDIATE INDORSER SUFFI- 
CIENT —— NOTICE BY AGENT TO PRINCIPAL, 


Tas case came into this Court upon a writ of error from Colum- 
biana county. 

The opinion of the Court was delivered by Mr. Justice Bartzey, 
who held, 

First. That since the passage of the statute of March, 1850, (48 
Laws, 33; Curwen’s Statutes, chap. 975,) to improve the law of 
evidence, which provides that a personal interest in the event of a 
suit shall not render a witness incompetent, the objection to a stock- 
holder in a corporation testifying as a witness on behalf of the cor- 
poration in a suit where the corporation is a party, goes to the cred- 
ibility, and not to the competency of the witness.* 

Second, That the holder of a bill of exchange, in order to charge 
an indorser residing in another state or place, adopting the mail as 
the means of conveying the notice of the dishonor of the bill, may 
send the notice by the mail of the day of the default, but if not, he 
must deposit the notice, directed to the indorser, in the post-office in 
time to be sent by the mail of the day next after the day of the dis- 
honor, unless the mail of that day be made up and closed at an 
unreasonably early hour, or in other words, before early business 
hours; and if there be no mail of that day, or the mail of that day 
be closed at an unreasonably early hour, then by the next practi- 
cable mail. 

Third. Where a bill was protested in the city of Pittsburg on 
the 27th July, and the departure of the only mail of the next day 
to the place of the residence of the indorser, was at 10 o’clock, A. 
M., the time of the closing of the mail being ten minutes after nine 
o’clock, and not before convenient early business hours, the holder 





* The three hundred and tenth section of the new Code of Practice now provides that ‘‘no 
person shall be disqualified as a witness, in any civil action or proceeding, by reason of his 
interest in the event of the same, as a party or otherwise, or by reason of his conviction of 
a crime; but such interest or conviction may be shown for the purpose of affecting his 
credibility.” 

The point decided in this case was so ruled in The Little Miami Railroad v. Martin, 10 
Western Law Journal, 54. 
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does not use due diligence if he neglects to send the notice of dis- 
honor by that mail. 

Fourth. The holder of a bill is not bound to give notice of the 
dishonor to any more than his first immediate indorser.. And each 
party to a bill has the same time for giving notice to parties prior 
to him that the holder has. 

Fifth. After an agent to whom a bill is sent for collection has 
given notice to the principal, the same time thereafter is allowed to 
the principal for giving notice to the indorsers, as if he had himself 
been an indorser receiving notice from the holder. 

| Judgment reversed. 


Corwin, J., dissented. 


Ranney, J., having been of counsel, did not sit in this case. 


XXVII. 


EvizasetH BeNADUM, BY HER NEXT F Rrenp, v. Pratt & Hompn- 
RIES. 


MARRIED WOMAN, SEPARATED FROM HER HUSBAND, SUING ALONE. 


Tats case arose upon demurrer to the plaintiff’s declaration, in 
an action of assumpsit, brought by the next friend of a married 
woman, who was separated from her husband, and was reserved in 
the District Court in Fairfield county for decision here. 

Mr: Justice Corwin delivered the opinion of the Court, and held 
that a wife, who by gross abuse of her husband, has been’ driven 
beyond the pale of his protection, and a separation de facto exists, 
she living and maintaining herself as a single woman, and having 
had specific property decreed to her as alimony, may maintain an 
action at law in regard to such property, without the joinder of her 
husband, although no divorce has been decreed.* 

Demurrer overruled and cause remanded to District Court. 





2‘Y'he subject is now regulated by the twenty-eight section of the Code of Practice. 








Putnam County v. Allen County. 






XXVIII. 







Dovuguerty v. WALTERS. 





DISMISSING APPEAL— APPEALING SEPARATE PART OF A SUIT — SETTING 
ASIDE A DECREE AT A SUBSEQUENT TERM — CONSTRUCTION OF 43 LAWS, q 
126; CURWEN’S STATUTES, CHAP. 614. 













Tas case came before this Court upon 4 motion to dismiss an 
appeal, which was reserved in the District Court for decision here. , 
Mr. Chief Justice CatpweE 1, in delivering the opinion of the i 
Court, held, 
First. That where the claim of a complainant in a chancery pro- 










ceeding against several defendants is separate and distinct, so that H 
the case can be tried as to one or more of the defendants, without 
interfering with the rights or liabilities of the other defendants, it i 





is competent for a court of chancery to pass on the case and render | 
a separate decree as to such defendants, and such decree may be . 
appealed from, although the rest of the case may be undisposed of 
in the court below. 
Second. That an appeal of one branch of a case will not bring i 
into the appellate court parties whose cause has not been adjudi- “ 
cated in the court below, although such parties would be necessary hy 
in the appellate court, to enable it to render a decree.* wi 
Third. That where the Court of Common Pleas proceed to ren- f f 
der a decree as to one of several defendants, whose interests are 
inseparably connected, leaving the case as to such other defendants 
undisposed of, such deeree is, so far as the right of appeal is con- Hi 
cerned, a nullity, and can be set aside by the court rendering the | 
decree, at a subsequent term, for irregularity. . 
Motion sustained. Appeal dismissed. 


















. XXIX. 


‘ Tne Commmmantatiine OF Portis County v. Tas Avuprror or ALLEN 
County. 






A®SORTIONING DEBTS OF COUNTIES ON THE CREATION OF A NEW COUNTY— 
MANDAMUS — ADMISSIONS OF AUDITOR TO BIND THE COUNTY. 






This was an application for a peremptory mandamus to compel the 
auditor of Allen county to draw an order in favor of Putnam county. 












* See, to the same point, the case of Lourenz v. Penn, 10 Western Law Journal, 75.—Ens. 
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Mr. Justice CALDWELL, in delivering the opinion of the Court, held, 

First. That where the legislature have erected a new county out 
of territory formerly belonging to other counties, and to compensate 
such counties for the ioss of territory occasioned by the erection ot 
the new county, the legislature have added territory to them from 
adjoining counties, it is competent for the legislature to provide 
that the county receiving the accession of territory, shall pay an. 
equitable proportion of the indebtedness of the county from which 
sueh territory has been taken; and that the provision of the statute 
creating the county of Auglaize, which requires Allen county to 
pay a portion of the debts of Putnam county, is valid. 

Second. That mandamus will not lie to compel an auditor of a 
county to draw an order on the treasurer of the county, where the 
auditor of the county has not the right to fix the amount to be 
drawn for, unless such amount has been ascertained and liquidated.* 

Third. That where the auditor has not the power to fix the sum 
for which the county is to be chargeable, he can not by any admis- 
sion, in a proceeding by mandamus, bind the county in reference to 
the amount of liability. 

Peremptory mandamus refused, and writ dismissed. 


| RR 
Scorr v. CiarK.. 
CONSTRUCTION OF A CALIFORNIA ADVENTURERS’ CONSTITUTION. 


Tus was a bill in equity, which was reserved in Guernsey county 
for decision in this Court. 

Mr. Justice Corwin delivered the opinion of the Oourt, in which 
he held, 

First. That where A. paid money into the treasury of a Califor- 
nia Mining Company, to entitle B, to membership therein, upon 
agreement that A. ‘‘should have a full half share of all that B. is 
entitled to by being a member of said company,” A. may recover 
only the one half of the net proceeds of the share assigned to B. 
upon the dissolution of said company. 

Second. That B. is entitled to a deduction therefrom of a reason- 
able amount to cover expenses of his return from California. 

Third. That under the constitution of said company, the same 
might be dissolved at any time by vote of two-thirds of its members. 





* The decisions upon this subject are collected in a note to Curwen’s Statutes, page 212. 
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Fourth. That the acquisitions of B. while in California, subse- 
quent to the dissolution of the company, were his individual prop- 
erty, and that A. had no interest therein. 

Decree for complainant. 


XXXI. 
Conant AND Oruers v. Reep AND Oruers. 


CONSTRUCTION OF THE CHARTER OF THE STATE BANK OF OHIO-——~ LIEN OF 
BANK ON STOCK-——EFFECT OF ASSIGNMENT OF STOCK — NOTICE TO CASH-_ 
IER — RIGHT TO DIVIDENDS ON ASSIGNMENT— LOANS BY INDEPENDENT 
BANKS TO STOCKHOLDERS—LIEN OF CREDITORS ON FUNDS. 


Tus was a bill to subject equities to execution, filed by Conant, 
Ellis & Company, and Baldwin & Green, against Reed, the Seneca 
County Bank, and others. The cause came into this Court from 
Seneca county. 

Mr. Justice Taurmay, in delivering the opinion of the Court, held, 

First., That by the provisions of the ‘act to incorporate the 
State Bank of Ohio, and other banking companies,” 43 Ohio Laws, 
24; OCurwen’s Statutes, chap. 558, a bank holds.a lien on the*shares 
of its stockholder for the amount of his indebtedness to it, which 
can not be defeated by a transfer made without the consent of a 
majority of the directors, nor will such consent authorize a transfer 
if the debt is overdue and unpaid. 

Second. Although an assignment on the books of the bank may 
be necessary to pass a legal title to stock, yet an equitable title may 
be otherwise conveyed; and the bank is bound to respect such 
equity from the time it receives notice of it. Hence debts con- 
tracted by the assignor to the bank, after the receipt of such notice, 
are not, as against the assignee, liens upon the stock. 

Third. Notice of such assignment to the cashier is notice to the 
bank. 

Fourth, Where a person holds a full and perfect equitable title 
to stock, of which the bank has notice, he is also entitled in equity 
to the dividends thereafter accruing upon it. 

- Fifth. It is a violation of said act for one of the ‘independent 
banks” chartered by it to make loans to a director, before the adop- 
tion, by the stockholders, of by-laws to regulate the liabilities of 
directors ; and such violation may be a cause of forfeiture of the 
charter, and will render each director, who knowingly participates 
in, or assents to the same, individually liable for all damages which 
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the company, its shareholders, or any other persons, body politic or 
corporate, shall have sustained in consequence of such violation. 
But the Court are not prepared to say that no debt is created by 
such a loan. 

Sixth. But even if such debt is void, yet if it be paid, a creditor 
at large of the payer can not reach the money or property with 
which it is paid; such creditor having no lien upon, or specific 
interest in, such money or property, at the time of payment. 

Decree in favor of Baldwin & Green, and against Conant, 
Lillis & 06, 


XXXII. 
Leae v. Drake. 


USE OF WORKS OF SCIENCE AND ART IN COURT — DISCRETIONAKY MATTERS 
NOT EXAMINABLE UPON ERROR— CONSTRUCTION OF THE LAW OF EVI- 
DENCE, 48 LAWS, 33; CURWEN’S STATUTES, CHAP. 975——-EXAMINATION OF 
THE ADVERSE PARTY— EXTENT OF RIGHT TO CROSS-EXAMING. 


Tuts case arose upon a writ of error directed to the District Court 
of Franklin county. 

.Mr, Chief Justice Barriey delivered the opinion of the Court, 
and held, 

First. In the argument of a cause before the court’or jury, coun- 
sel has a right, by the way of argument or illustration, either to 
read from a book or repeat from recollection a pertinent quotation 
or extract from a work on science or art, or other publication, adopt- 
ing it and making it a part of his own address to the jury; but not 
using it as evidence in the case. 

Second. A judgment will not be reversed on error, for the action 
of the court below, in regard toa matter resting within its discretion. 

Third. Where a party to an action is called upon and introduced 
as a witness on the trial, by the adverse party, under the act of 
March, 1850, 48 Laws, 33; Curwen’s Statutes, chap. 975, to im- 
prove. the law of evidence, the objection to his competency is 
waived, and he becomes competent as a witness on the trial for all 

ses." 

Fourth. When a witness is produced and examined by a party 
in an action, even though he be interested, to testify against the 

party calling him, the other party is not limited, in his cross-exam- 
ination, to the subject matter of the exathination in chief, but ymay 


The same point was so ruled by Mr. Chief Justice Hitchcock, in Tolman v. Hefflefinger, 
8 Western Law Journal, 569.—Ebs. 
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cross-examine him as to all matters pertinent to the issue on the 
trial, limited, however, by the rule, that a party can not, before the 
time of opening his own case, introduce his distinct grounds of 
defense or avoidance, by the cross-examination of his adversary’s 
witnesses. 

Fifth. When. the cross-examination is extended to topics diseon- 
nected with the particular facts disclosed in the direct examination, 
leading questions to the witness may be proper or improper, accord- 
ing to circumstances, and the control of this must rest within the 
discretion of the Court. 

The affirmance of the District Court is set aside, and. the judg- 
ment of the Common Pleas reversed, and, cause remanded for 
further proceedings. 


















BOUVIER’S INSTITUTES OF AMERICAN LAW.* 


To a student entering upon any new pursuit, the first and indis- 
pensable requisite to a cheerful and intelligent progress is to obtain 
clear and definite outlines of the whole subject. .A. celéb 
American scholar advised students of history to begin with child- 
ren’s books, and he showed great wisdom in that advice. In» the 
science of the law, which exténds over the whole field of human 
affairs, which is diffused through thousands of volumes, and to mas- 
ter any prominent branch of which is the labor of a lifetime, this 
want is peculiarly felt. To no pursuit, probably, do men ever come ~ 
with such indefinite and confused ideas of its nature, as do students 
to the law. Their preparatory studies’ have not trained them to any 
practical regard for the actual difficulties which attend the adminis- 
tration of justice. The wisdom which would administer as much of 
human justice as is consistent with human nature, finds no place in 
their philosophy. Forgetting entirely that there is any wisdom in 

‘ the experiences of the past, they too often evince a spirit which in 
practice would require the whole fabric of the law to be torn in pieces, 
and reconstructed solely with a view to-this present time, and to their 
ideas of abstract right. 7 e 

This is not the spirit of actual life. To adhere to old and known ® 
forms, a8 exponents of old and settled principles, is characteristic, 
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not of:lawyers merely; but of human kind. Even in dress, which is 
everywhere the favorite subject upon which men exercise their 
whims and caprices, the same general outline is preserved from age 
to age. 

. The disposition alluded to is one of the greatest obstacles in learn- 
ing our profession. He who is always quatreling with a rule, is 
sure to misconceive its true bearings. In matters of science as well 
as of religion, it was remarked by Lord Bacon, it is only the meek, 
the candid, the serious inquirer that obtains true knowledge. This 
disposition is fostered by a clear view of the whole subject. One- 
sided views are almost always erroneous views. Whoever, there- 
fore, shall concisely state the elementary principles of any science, 
does mankind great service. This Judge Bouvier has done for stu- 
dents of the legal profession, in his Institutes of American Law. 
‘‘ His chief aim has been,” as is stated in his preface to the first 
volume, ‘‘ to point out the rules and maxims of the law, as principal 
landmarks to the student, and to enable him, by keeping a constant 
eye upon these summits of the law, to pursue his onward course, with- 
out ever losing himself; for these rules, after having inspired the 
‘law, still remain with it and in its midst, in some sort, as the lamp 
in the sanctuary, enlightening the parts where the law applies, and 
pointifg out those which it cannot reach.” 

The work is divided into five books. The first treats of natural 
andurtificial persons, and of the enjoyment and loss of civil rights. 
Under these heads, the author states the law of the personal status, 
of husband and wife, parent and child, citizens and aliens, freemen 
_. and slaves; the nature, rights, powers and privileges of corporations 

“and the mode of their dissolution ; political, absolute, and relative 
rights ; expatriation, domicil, absentees, marriage, paternity and 
filiation, infancy and guardianship, sanity and insanity, and the 
relation of master and servant, and apprentices. 

The second book treats of the general nature of things; of per- 
sonal property, of the different modes of acquiring personal chattels, 
by original acquisition, and by intellectural labor; of the title to 
things acquired by war, of the manner of acquiring property by con- 
. tract, of the effect of contracts, of the different kinds of agreements, 
of the extinction of obligations, of the forms of agreements, of the 
statute of frauds, of sales, bailments, bills of exchange, notes, marine 
| nee, insurances on life and against fire, of bottom 

teria bonds, of wagers, of agency, of suretyship, of 
» ship; of title to pereonal property by operation of law; of aero 
perty, hereditaments, easements, profits a prendre, rents, an 
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whole law of real estate, including the mode’ of its acquisition and 
transfer, and the instruments of conveyance. 

The third book treats of injuries and wrongs, the fourth of reme- 
dies, and the fifth of equity jurisprudence and pleadings, 

The plan and arrangement of the work are admirable, its states 
ments clear and ‘condensed into brief and simple language, and all 
“‘ details, which would confuse the reader without enlightening him,” 
are avoided. The student will find in these volumes a clear and 
intelligible outline of the law, in which the substance of voluminons. . 
works is stated within the compass of a few pages; and wee . 
tioner, who is at a doss for a condensed statement of a rul 
authorities to sustain it, will, by the aid of an index unusu ’ 
minute and complete, readily find what he desires. , « * 

In the vast multiplication of law books in late years,.gentlemen, * | 
whose means compel them to select the few good ones, are frequently. 
at a loss how to make the selection. . Some prefer the reports and 
purchase them exclusively, while others rely wholly on text writers. 
There is error in both extremes. He who reads reports only is very | 
apt to lose sight of the principle, to acquire partial and distorted « "| 
views of the subject, and a habit of mind that puts him at fauléwhen » 
he. is unable to find a case precisely parallel with the one under: 
inyestigation. On the other hand, the reader of text, writers ¢ 
sively, from the habit of surrendering his judgment constantly to 
the opinion of the author, unfits himself for independent investiga- 
tion. His power of analyzing is not called forth; andthe 
of applying the rules of law to@ complicated state Of facts is novel 
and difficult, if not, in the end, impossible. The true use of a book ™ 
is to aid, not.to dispense with, thought; and the text of an author” ” 
upon legal topics should be, to the lawyer, simply a formula from.” 
which to work out the rule of law. Regarded in any other light, 
the citation of authorities would be quite useless. Such a work as 
Judge Bouvier’s, constructed, as he intimates in his preface, upon the 
theory that the student will combine an accurate knowledge of the 
text with a constant reference to the authorities, will afford a great 
aid in legal education. He states the principle, cites the case in the 
note at the foot of the page, and leaves the rest to the reader’s own, 
diligence and meditation. He seldom enlarges on a rule, or a 


Ail 
to attack or vindicate it. This is a great merit in a text ern 
ne 






























au amust take rules as laid down in the books, at the & 
: of their studies, asaxioms. Their notions are : 

sarily @nd imperfect. If there are substantial objections to gy 
‘ the mle, they will find it out as soon as it is material that they 
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Soe » Miscellaneous. 


should ‘Know it, without relying wholly on the opinion of the author, 
and being prejudiged™ it may be, by that opinion. From a very 
attentive examination’ of this’ work, we are able to recommend it to 


“law students,and practitioners as a Taaterial aid to their studies and 


eos aeons. It is of course elementary, and does not propose to 

3 such works as Kent’s Commentaries, Greenleaf on Evi- 
dence, or Story’s Equity Jurisprudence ; but to prepare the begin- 
ner, by furnishing him with a methodical view of the whole law, 
arid a,concise statement of the principal rules under each branch 


¢ of it, and a reference to the authorities where fuller details may be 





ied, for the study of works. constructed wish a more immediate 
reference to the wants of practitioners. 





MISCELLANEOUS, 


o BS BOUVIER’S LAW DICTIONARY. 


A Law Dictionary, adapted to the Constitution and Laws of the United States of America, 
the several states a the amaeiaen Union ; with references to the civil and other 


Cr j of foreign law. Al Joun Bouvier. Fourth Edition, revised, improved, and 
a: 


: enlarged. Philadelp Printed for the estate of John Bouvier. 1852. 2 vols. 

” The first edition of this work was published in 1839, and is now well known, both in this 
“country and England. Professor Greenleaf says, that “‘ for extent.of research, clearness of 
definitions and illustration, variety of matter and exactness of learning, it is not surpassed 


by any in use, and on every account, he. is preferable to them all.” The present 
and additions of the author, and contains 





e edition embraces the last revisions, | 
* about one-third more matter than Rh a It is handsoniely printed, and well 
‘ bound, in volumes of convenient size. Ibis needless to commend a work so well and so 
6 favorably y known to the American profession: 3 
- THE NEW CODE OF PRACTICE FOR OHIO. 


Tuts Code, constructed on the Plan of the New York, Missouri and Kentucky Codes, 
became a law on the 25th of February, 1853. With the exception of a few trifling amend- 
ments, the bill passed in the form suggested by the Code Commissioners. 

i@ Main features of this Code are the abolition of all forms of actions, and all distine- 


don suween proceedings at law and in equity; allowing the assignee of a chose in action . 


to sue in his own name, subject to set-offs ; requiring the affidavit of parties that they believe 
the facts set forth in their respective pleadings ; allowing amendments after judgment, when 
the amendment does not change substantially the claim or defense, by conforming the plead- 
ing or proceeding to the facts proved; permitting everybody to testify, whether parties, or 
interested, or infamous, exeept young children, husband and wife for or against each other, 
ys concerning communications made to them by their clients, and Roman Catholic 
to facts disclosed in the confessional. The provisions as to the statute of limita- 
, the locality of actions, attachments, replevin, mode of taking depositions, etc., are 
tially retained. As pleading, as it existed at common law, can not, of its main 
s, be changed while common law rights are recognized and enforced, it 
found that there is now greater necessity than ever to recur to 
and that he who is best acquainted ‘with Chitty, and Stephens, and Gould, will abl 
to understand and apply this new A ee in practice. ~ “ rt a 
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